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STATEMENT OF THE CASE

The third and most recent hearing in the above-styled

claim was held on October 25, 2011, in Little Rock,

Arkansas.  A Prehearing Order was entered in this case on

August 30, 2011.  The following stipulations were submitted

by the parties and are hereby accepted:

1. The Arkansas Workers’ Compensation Commission has
jurisdiction.

2. The Opinions previously filed in this case are res
judicata and law of the case on the issues decided
therein.   
 

By agreement of the parties, the issues to be litigated

and resolved at the present time were limited to the

following:
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Claimant:

1. Reimbursement of compensable medical expenses paid
by the claimant. (Reserved)

2. Payment of medical bills awarded by the Commission
by order dated May 12, 2008, plus statutory
penalties and interest, as provided by Ark. Code
Ann. Sections 11-9-706(b), 11-9-802(e) and 11-9-
809 (Repl. 2007).

3. Who (claimant versus medical provider) is entitled
to any interest or penalties awarded.

4. Attorney’s fees.

Respondents No. 1:

1. Reimbursement of medical expenses.

2. Penalty per Ark. Code Ann. § 11-9-802(e) and
whether the statute provides a penalty on the
amount billed versus the amount actually paid
pursuant to the fee schedule. (T. 5)

3. Payment of interest on medical bills awarded.

4. Whether an attorney’s fee can be awarded under the
current law on interest or penalties assessed with
regard to medical bills since no attorney’s fee
can be awarded on any type of medical benefit. (T.
5)

The record consists of five volumes.  Volume one is the

October 25, 2011, hearing transcript and the exhibits

contained therein.  Volumes two through five are the four

volumes designated as Claimant’s Exhibit 2 for the hearing

conducted on October 25, 2011. 

DISCUSSION

History:

The relevant events in this case are not in dispute. 

The claimant sustained an admittedly compensable injury to
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her left elbow on March 29, 2004, and through a course of

treatment and referrals, she underwent ulnar nerve

neurolysis surgery performed by Dr. Edward Weber on

March 29, 2004. (Cl. Exh. 2 - Vol. 1 - Comm. Exh. 2 p. 3)

When Ms. Tabieros’ problems did not resolve, she

received a change of physician to Dr. Richard Jordan, who on

October 26, 2004, diagnosed Ms. Tabieros with a diffuse pain

syndrome (reflex sympathetic dystrophy) and recommended

implantation of an epidural stimulator. (Cl. Exh. 2 - Vol. 2

- Comm. Exh. 2 p. 3) 

Pertinent to the current dispute, Dr. Jordan performed

a cervical laminotomy on Ms. Tabieros at Baptist Health

Medical Center in North Little Rock on November 9, 2004, and

performed a trial implantation of an epidural electrode. 

When Ms. Tabieros had a good effect with the electrode, Dr.

Jordan performed a permanent electrode implantation at

Baptist Medical Center two days later on November 11, 2004. 

(Cl. Exh. 2 - Vol. 2 - Cl. Exh. 1 p. 14-17) 

The issues currently before the Commission involve

delays in Liberty Mutual Insurance Company paying Baptist

Health Medical Center’s bills of $13,285.18 for hospital

services provided on November 9, 2004, and of $28,458.49 for

hospital services provided on November 11, 2004.

Neither party presented into the record evidence as to

exactly when either Dr. Jordan or Baptist Health Services

first billed Liberty Mutual Insurance Company for their
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services provided on November 9-11, 2004.  However, a

Liberty Mutual document printed on October 24, 2011,

indicates that Liberty Mutual had Dr. Jordan’s bill of

$3,601.00 by at least March 24, 2005, and did not pay that

bill until over one year later, when Liberty Mutual paid Dr.

Jordan $2,075.16 on April 3, 2006. (R. Exh. 1) 

That same document indicates that Liberty Mutual had

Baptist Health’s November 9, 2004, treatment bill of

$13,285.04, at least by March 17, 2005, and Liberty Mutual

made a payment of $854.00 toward that bill on April 5, 2005,

with a second payment of $4,617.96 made on August 25, 2005. 

However, Liberty Mutual demanded and received a refund on

December 14, 2005, of its $854.00 and $4,617.96 payments to

Baptist Health. (R. Exh. 1) 

Notwithstanding Liberty Mutual’s records indicating

that Liberty Mutual paid Dr. Jordan in 2006 for his services

rendered on November 9-11, 2004, albeit over a year late,

and never sought a refund of that payment, Liberty Mutual

later denied liability for any of Dr. Jordan’s course of

treatment between October 26, 2004, and September 7, 2007,

at the first hearing conducted in this case on March 27,

2008.  Thereafter, in an Opinion filed on May 12, 2008, this

administrative law judge found that Dr. Jordan’s course of

medical treatment from October 26, 2004, through

September 7, 2007, specifically including Dr. Jordan’s

procedures for epidural stimulator implant, was all
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reasonably necessary for treatment of Ms. Tabieros’

compensable reflex sympathetic dystrophy in her left upper

extremity. (Cl. Exh. 2 - Vol. 1 - Comm. Exh. 2 p. 6, 15)

That Opinion and Order directed the respondents to pay

benefits in accordance with the findings of fact and

conclusions of law set forth therein, indicated that all

accrued sums shall be paid in a lump sum, and indicated that

the award shall bear interest at the legal rate until paid.

(Cl. Exh. 2 - Vol. 1 - Comm. Exh. 2 p. 16) Neither party

appealed the Opinion and Order filed on May 12, 2008.

Various benefit issues were presented at a second

hearing conducted on June 29, 2010, over two years after the

previous award filed on May 12, 2008.  The claimant

presented evidence that the medical bills for the claimant’s

surgery at Baptist Health Medical Center on November 9,

2004, and on November 11, 2004, remained unpaid.  In an

Opinion and Order filed on August 26, 2010, this examiner

found that, based on the prior findings filed on May 12,

2008, the reasonable necessity of Dr. Jordan’s treatment was

res judicata, so that the medical bills for surgery at

Baptist Health Medical Center on November 9, 2004, and on

November 11, 2004, were for reasonably necessary treatment

for the claimant’s compensable injury. (Cl. Exh. 3 p. 17-18,

31) Respondent No. 1 was again directed to pay benefits in

accordance with the findings set forth in the Opinion and

Order. (Cl. Exh. 3 p. 32) Once again, no appeal was taken by
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1Although the parties discussed at the 2011 hearing
possibly taking the post-hearing deposition of a Liberty
Mutual employee, both parties later declined to do so. 

Respondent No. 1 or by the claimant to the finding that the

claimant’s surgery at Baptist Medical Center on November 9,

2004 and on November 11, 2004, was reasonably necessary

medical treatment for the claimant’s compensable injury.

Evidence presented at the third and most recent hearing

in this matter indicates that Liberty Mutual did not

actually make a payment for the hospital bill for treatment

provided on November 9, 2004, until March 9, 2011, nearly

three years after the first award in 2008 and over six

months after the second award in 2010.  Likewise, Liberty

Mutual did not actually make a payment for the hospital bill

for treatment provided on November 11, 2004, until July 5,

2011, over three years after the first award in 2008 and

over ten months after the second award in 2010. (R. Exh. 1)  

Jalynn Bradshaw, a manager for Service Finance

Corporation, was the only witness to testify at the 2011

hearing1 and also testified at the 2010 hearing. Ms.

Bradshaw explained at the 2011 hearing that Service Finance

Corporation collects bills exclusively for Baptist Health.

(T. 27) 

Ms. Bradshaw testified at the 2010 hearing that Baptist

Health initially billed workers’ compensation itself until

Baptist Health referred the account to Service Finance
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2In addition to the medical expenses paid by either
Liberty Mutual or Ms. Tabieros herself, Ms. Tabieros also
had access to medical insurance through her husband’s
TriCare insurance.  There has never been any evidence or
contention, however, that TriCare was ever billed for Ms.
Tabieros’ November 2004 hospital expenses at Baptist Health
or that TriCare ever paid toward those bills.

Corporation on March 14, 2006. (Cl. Exh. 2 - Vol. 1 - T. 18,

22) Ms. Bradshaw testified that when Liberty Mutual in 2005

requested their money back on the November 9, 2004, date-of-

service, Liberty Mutual had done so on the grounds that the

date-of-service was outside the date range allowed. (Cl.

Exh. 2 - Vol. 1 - T. 18) Between 2006 and 2008, Service

Finance Corporation did not attempt to collect from anyone.2

(Cl. Exh. 2 - Vol. 1 - T. 23)

In November of 2009, the claimant’s attorney forwarded

to Service Finance Corporation a copy of the administrative

law judge’s Opinion and Order filed in 2008. (T. 16) At the

2011 hearing, Ms. Bradshaw detailed the “appeals” process

that Service Finance Corporation then went through with

Liberty Mutual between 2009 and 2011, in order to get the

2004 Baptist Health hospital bills paid.

According to Ms. Bradshaw’s testimony using Service

Finance Corporation contact notes, an unnamed individual

from Service Finance Corporation spoke with an unnamed

individual from Liberty Mutual on November 17, 2009,

regarding the two dates-of-service, and Liberty Mutual

indicated with regard to the November 9, 2004, date-of-
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3Ms. Bradshaw’s testimony gives no indication what
precisely Liberty Mutual indicated on November 17, 2009,
with regard to the bill for the November 11, 2004, date-of-
service.

service that Service Finance Corporation would need to send

a copy of the prior ruling stating that Liberty Mutual is to

pay for this date of service along with something asking

Liberty Mutual to reprocess the bill.3 (T. 20-21)

Ms. Bradshaw testified that on November 24, 2009,

Service Finance Corporation spoke to a Deanna with Liberty

Mutual, who provided a mailing address and indicated that in

order to file an appeal, Service Finance Corporation would

need to send the order and an explanation of benefits. (T.

17) Ms. Bradshaw testified that Service Finance Corporation

then sent to Liberty Mutual Insurance Company a form UB-92,

a copy of the order, and a copy of the insurance company’s

explanation of benefits. (T. 19-20)

On December 22, 2009, Service Finance Corporation

called Liberty Mutual and spoke with Lucy, who said the

appeal had been received and that Service Finance

Corporation would need to allow two weeks. (T. 21) However,

on March 18, 2010, Ms. Bradshaw spoke to a Chelsea at

Liberty Mutual who indicated that she did not see where

Liberty Mutual had ever received the appeal, and provided a

number at which to fax the documents. (T. 22) Service

Finance Corporation then faxed and sent by certified mail

the same documents on March 18, 2010, that had previously
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been mailed to Liberty Mutual in November of 2009. (T. 22) 

Then, when Service Finance Corporation spoke with Liberty

Mutual again on April 13, 2010, Liberty Mutual indicated

that the appeal had actually been denied back in January. 

(T. 23) 

On April 27, 2010, Connie from Liberty Mutual called

Service Finance Corporation back and indicated that the

claim was denied because the dates-of-service were out of

the date range allowed. Connie indicated that she would

e-mail the adjuster to see if they could remove the do-not-

pay and reprocess the claim. (T. 24)

On June 25, 2010, four days before the second hearing

in this matter, Service Finance Corporation telephoned

Liberty Mutual and spoke with Tony.  At that time Service

Finance Corporation was told that the do-not-pay had been

removed back in 2008, but the claims were never sent back. 

Tony indicated that he was sending the claims back to be

reprocessed and to allow two to three weeks. (T. 24-25)

On July 28, 2010, Service Finance Corporation spoke

with Linda at Liberty Mutual and learned that the claims

were denied on July 20, 2010, as being “duplicate” of claims

previously received and processed. (T. 25-26) 

On August 25, 2010, one day before this administrative

law judge’s filing a second Opinion and Order directing

payment of benefits in this case, Service Finance

Corporation spoke with Jonette at Liberty Mutual who said
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that the claims were again denied as duplicates on August

11, 2010.  However, in light of the court order to pay,

Jonette indicated that she was sending the claim back to a

supervisor above her to see why the claim was not going

through. (T. 26)

Service Finance Corporation telephoned and spoke with

Chelsea at Liberty Mutual on September 8, 2010. Chelsea

indicated that the claims were sent for processing on

August 25, 2010, and were still being processed. (T. 28)

However, when Service Finance Corporation spoke with Dawn at

Liberty Mutual on September 30, 2010, Service Finance

Corporation learned that both claims had been denied for

lack of operative reports, invoices for implants, et cetera.

(T. 28) Ms. Bradshaw testified that Service Finance

Corporation then sent the medical records, but when they

spoke to Liberty Mutual again on December 9, 2010, they were

told that the claims were denied again on October 1, 2010,

and that they would need to file an appeal with all of the

information including the operative report and the doctor’s

notes. (T. 29) Ms. Bradshaw testified that Service Finance

Corporation went to the hospital and got the records and

operative reports and sent the requested material to Liberty

Mutual. (T. 29)

On February 4, 2011, Service Finance Corporation again

spoke with Liberty Mutual and was told that Liberty Mutual

still needed reports.  When Service Finance Corporation
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pointed out that they had previously sent the requested

material in November and in January, the Liberty Mutual

representative indicated that she would need to contact a

Level Two rep to contact Service Finance Corporation

regarding the matter. (T. 31) A Liberty Mutual Level Two

rep, Connie, contacted Service Finance Corporation and

requested that all of the information be faxed to her. (T.

31) Ms. Bradshaw did not indicate in her 2011 testimony

whether or not the requested material was immediately faxed,

but Ms. Bradshaw testified that on May 6, 2011, the

requested material was sent by certified mail. (T. 32)

Ms. Bradshaw testified that $4,196.87 was received in

May of 2011, for the hospital bills from November 9, 2004.

(T. 33) On June 9, 2011, Service Finance Corporation spoke

with Kelly at Liberty Mutual, who indicated that the bill

for November 11, 2004, was in review at the appeal, that the

appeal was received on May 26, 2011, and to allow 30 days.

(T. 33) Service Financial Corporation spoke with Desiree at

Liberty Mutual July 6, 2011, who indicated that processing

was completed on June 29, 2011, for the November 11, 2004,

date-of-service.  By July 15, 2011, Service Financial

Corporation posted payment in the amount of $9,670.16 for

the hospital services provided on November 11, 2004. 

(T. 34)
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Relevant Statutes/Rules/Case Law

With regard to the interest twice previously awarded by

the administrative law judge, Arkansas Code Annotated

Section 11-9-809 provides:

Compensation shall bear interest at the legal rate
from the day an award is made by either an
administrative law judge or the full Workers’
Compensation Commission on all accrued and unpaid
compensation. 

With regard to penalties for the late payment of

medical benefits, Arkansas Code Annotated Section 11-9-802

(d) and (e) provide:

(d) Medical bills are payable within thirty (30)
days after receipt by the respondent unless
disputed as to compensability or amount.
(e) In the event that the commission finds the
failure to pay any benefit is willful and
intentional, the penalty shall be up to thirty-six
percent (36%), payable to the claimant. 

     With regard to the claimant’s requested contempt

citation, Arkansas Code Annotated Section 11-9-706(b)

provides:

(b) If any person or party in proceedings before
the commission ... refuses to comply with any
final order of an administrative law judge or the
commission, or willfully refuses to pay an
uncontroverted medical or related expense within
forty-five (45) days after the respondent has
received the statement, then the person or party,
at the discretion of the administrative law judge
or the commission, may be found to be in contempt
of the commission and may be subject to a fine not
to exceed ten thousand dollars ($10,000).          
                                      
In addition, Commission Rule 099.30, entitled “Medical

Cost Containment Program,” among other things, establishes
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procedures by which the employer shall furnish reasonable

and necessary medical treatment, establishes a schedule of 

maximum fees for that treatment, and establishes procedures

by which a health care provider shall be paid.  AWCC Rule

099.30-Part I(A)(1)(a)-(c).  Under the rule, billing for

provider services shall be submitted on forms approved by

the Commission: UB-92 and HFCA-1500, and a carrier shall not

make a payment for a service unless all required review

pertaining to the service activity has been completed.  AWCC

Rule 099.30-Part I(I)(4)-(5).  A “properly submitted bill”

is defined as a request by a provider for payment of health

care services submitted to a carrier on the appropriate

forms which are completed pursuant to the rule including

appropriate documentation as required by the rule. AWCC Rule

099.30-Part I(F)(55).  

Rule 30 also provides that the carrier must date stamp

medical bills and reports upon receipt and shall pay an

undisputed and properly submitted bill within 30 days of

receipt.  Any carrier not paying an undisputed and properly

submitted bill within 30 days of receipt shall be assessed

an 18% penalty upon a determination.  AWCC Rule 30-Part

I(I)(7).  Bills not submitted on the proper form may be

returned to the provider for correction and resubmission. 

If a carrier returns a bill, it must do so within 20 days of

receipt of the bill. AWCC Rule 30-Part I(I)(10).
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Under Rule 30, when a carrier adjusts and/or disputes a

bill or portion thereof, the carrier must notify the

provider within 30 days of the receipt of the bill of the

specific reasons for adjusting and/or disputing the bill and

shall notify the provider of its right to provide additional

information and to request reconsideration of the carrier’s

action. If the provider sends a bill to a carrier and the

carrier does not respond in 30 days, and if a provider sends

a second bill and receives no response within 60 days from

the date the provider supplied the first bill, the provider

may then file a request for Administrative Review with the

Administrator of the Medical Cost Containment Division. 

AWCC Rule 099.30-Part II(A)(1)-(2).  Pursuant to the

Administrative Review procedures, if any bill for services

rendered under Ark. Code Ann. § 11-9-508 by a health care

provider is not paid within 30 days after it has been

approved by the Commission and returned to the responsible

party by certified mail, an additional 18% shall be added to

the unpaid bill and added thereto for payment unless excused

by the Commission.  AWCC Rule 099.30-Part III(A)(5). 

In considering the circumstances of the present case in

light of prior sanctions and penalties considered by the

Commission and the Arkansas Courts, I note that in cases of

controverted and awarded medical benefits, the Commission,

relying on the Court’s reasoning in Johnson v. American

Pulpwood Co., 38 Ark. App. 6, 826 S.W.2d 827 (1992) has
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previously concluded that an insurer has thirty days from

the date that the administrative law judge’s decision

becomes final in order to timely pay submitted bills without

being subject to a possible late payment penalty. See

Barkley v. Kagle Heat & Air Conditioning, Full Workers’

Compensation Commission, Opinion filed January 10, 1995

(E316820).   

I also note that in Julia Wood v. Ziegler Chiropractic,

Inc., Full Workers’ Compensation, Opinion filed on

February 22, 2006 (F014264), the Commission found the

uninsured corporate employer liable for a 36% late payment

penalty on previously awarded but unpaid medical expenses

and temporary disability compensation, and the Commission

found the employer’s sole shareholder liable for a $10,000

contempt citation under circumstances where the benefits

were awarded in 2001 but remained unpaid at the time of the

administrative law judge’s second decision in March of 2005,

approximately four years later.  In considering the

statutory penalty requirement of “willful and intentional

conduct” in Section 802(2) and the “willfully refuses”

requirement for contempt in Section 706(b), the Commission

reasoned:

The Administrative Law Judge stated in his
Opinion that a willful failure and a willful
refusal were not the same thing.  However, it
appears to us that this is a distinction without a
difference.  In regard to both of these statutory
sections, Dr. Ziegler, as the individual in full
control of the respondent corporation, made a
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conscious decision to not pay the benefits the
respondent was previously ordered to pay.  Whether
his conduct was characterized as a “failure” or a
“refusal” is of no particular significance.

We find that Dr. Ziegler’s failure to make
any attempt to satisfy the prior award, is
sufficient to find him in contempt pursuant to
Ark. Code Ann. §11-9-706. 

By contrast, in Barbara Bingle v. Quality Inn, Full

Workers’ Compensation Commission, Opinion filed July 20,

2004 (E907878), the Full Commission reversed an

administrative law judge’s 36% late payment penalty and

contempt citation for untimely payment of medical benefits. 

The evidence in that case indicated that a prior Full

Commission award became final in September of 2002 and two

medical bills were not paid until February of 2003. 

However, an insurance adjuster’s testimony established that

a prior adjuster handling the file had become ill with

cancer and chemotherapy before passing away, and the

testifying adjuster had been assigned this and other files

thereafter to straighten out.  The respondents then

voluntarily paid a 20% late penalty on each delinquent bill. 

The Commission concluded that reasonable minds could

conclude that the insurer’s course of conduct under the

circumstances in paying the bills late was negligent, but

that the evidence did not show that the carrier acted

willfully and intentionally in not timely paying the bills

submitted to them.    
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With regard to the accrual of interest, the Arkansas

Courts have concluded that interest on awarded medical

treatment generally begins to accrue on the date of the

administrative law judge’s decision awarding the treatment

at issue.  Eureka Log Homes v. Mantoya, 28 Ark. App. 180,

772 S.W.2d 365 (1989); Clemon v. Beardon Lumber Co., 240

Ark. 571, 401 S.W.2d 16 (1966).  

     However, the Arkansas Supreme Court has also concluded

that the bill submission requirements of Commission Rule

099.30 are not discretionary, so that an insurance carrier’s

duty to pay previously awarded medical treatment never

arises, and therefore interest never begins to accrue, until

the injured worker or his medical providers comply with the

bill submission provisions in Rule 30.  Thus, the Arkansas

Supreme Court in Burlington Industries v. Pickett, 336 Ark.

515, 988 S.W.2d 3 (1999) reversed the Commission’s award of

interest and found that interest never began to accrue on

previously awarded medical expenses under circumstances

where the medical expenses were already turned in and paid

for by group insurance, and no bills were provided to the

workers’ compensation insurance carrier to review until the

date of the second hearing.       

In light of these statutes, rules, and precedents, I

have the following observations regarding the issues

presently before the Commission.



18CARLA TABIEROS - F402414

1. Unpaid Interest And Sanctions Payable To The Claimant 
For Non-Payment Of Previously Awarded Interest

This examiner has previously twice found the claimant’s

medical treatment for her reflex sympathetic dystrophy to be

reasonably necessary, and this examiner has also twice

awarded interest on accrued sums of benefits awarded.  The

respondents subsequently paid the two medical bills without

paying any accrued interest, and the claimant and this

examiner have been required to address this matter a third

time because the respondent inexplicably contends that “The

respondent is not responsible for interest on unpaid medical

bills.” (Comm. Exh. 1 p. 3)

However, as the cases cited above clearly indicate,

respondents are responsible for interest on awarded medical

treatment, and that interest begins to accrue on the date of

an administrative law judge’s decision awarding that medical

treatment unless, as in Burlington Industries v. Pickett,

supra, neither the claimant or the provider bill the carrier

as provided for in Rule 30.

In this case, Liberty Mutual has never contended at any

point in three hearings that Baptist Health’s billing

procedures before the first hearing failed to comply with

Rule 30's requirements, and the preponderance of the

evidence in the third hearing record certainly indicates to

this examiner that Baptist Health in fact timely and

properly billed Liberty Mutual for the November 9-11, 2004,
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service dates before the first hearing.  I reach this

conclusion based on (1) Ms. Bradshaw’s testimony at the 2010

hearing that Baptist Health initially billed workers’

compensation itself until Baptist Health referred the

account to Service Finance Corporation on March 14, 2006 and

(2) Liberty Mutual’s payment record in evidence at the third

hearing indicating that Liberty Mutual had sufficient

documentation to pay, and did on August 25, 2005, actually

pay the Baptist Health bill for services rendered on

November 9, 2011, before Liberty Mutual later controverted

Dr. Jordan’s treatment and the related Baptist Health

treatment before the first hearing.

Since the Arkansas Workers’ Compensation Law as

construed by the Arkansas Courts clearly does provide for

the payment of interest on awarded medical benefits until

paid, and since Liberty Mutual in this case has offered no

credible evidence or citation of law in this case indicating

otherwise, I now find for a third time that the claimant is

entitled to an award of interest in this case, and as

provided by law, that interest accrued from the date of the

first award in this case until the awarded medical expenses

were later paid.

I further find that Liberty Mutual has offered no

potentially legitimate justification for Liberty Mutual’s

refusal to date to pay the interest twice previously awarded

by this examiner.  I find on this record that Liberty
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Mutual’s refusal to pay interest provided by law and awarded

by this Commission to date is willful and intentional within

the meaning of both Arkansas Code Annotated Section 11-9-

802(e) and Arkansas Code Annotated Section 11-9-706(b).

 In considering the appropriate penalty to assess on

the unpaid interest in this case, I note that in Linda K.

White v. Remington Arms Company, Full Workers’ Compensation

Commission, Opinion filed on November 5, 2001 (E907915 &

E907916) the Commission awarded only a 20% late payment

penalty on unpaid interest pursuant to Arkansas Code

Annotated Section 11-9-802(c).  However, in White the

respondents acknowledged an oversight in failing to pay

accrued interest.  By comparison, Liberty Mutual has

contended without citation to evidence or legal authority

that it does not owe interest twice previously awarded.  I

find that the appropriate penalty on the unpaid interest in

the present case is the maximum 36% penalty allowed under

Arkansas Code Annotated Section 11-9-802(e).

I next note that, pursuant to Section 11-9-809,

interest is paid on “compensation” and pursuant to Section

11-9-802(e), a penalty applies to a “benefit.” I conclude

that the Legislature’s use of the term “compensation” and

“benefit” indicate that interest accrued only on the amount

of medical expenses actually owed by Liberty Mutual pursuant

to Rule 30 and the fee schedule ($4,196.87 and $9,670.16)

rather than accruing on the amounts previously billed by
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Baptist Health ($13,285.18 and $28,458.49).  If, as the

claimant’s attorney suggested at the hearing, the

Legislature had intended interest to accrue on amounts

billed, rather than on amounts actually owed, the

Legislature could have easily enough indicated as much in

drafting the language of the interest statute.

Finally, to the extent that the respondents’ attorney

questioned and caused to be made a hearing issue whether

interest on medical benefits, and penalties related to

unpaid benefits, are payable to the claimant or instead to

the medical provider, I note that the Arkansas Courts have

long recognized that an award of interest is payable to the

injured worker even where the workers’ compensation pays

medical expenses directly to the provider.  Eureka Log Homes

v. Mantoya, 28 Ark. App. 180, 772 S.W.2d 365 (1989).  I also

note that Arkansas Code Annotated Section 11-9-802(e)

indicates that an awarded penalty for Liberty Mutual’s

willful and intentional refusal to pay is likewise payable

“to the claimant.”  Consequently, I find in the present case

that both the interest on accrued medical benefits and the

associated penalties for refusing to pay awarded interest in

a timely manner are both payable to the claimant, and

payable not to the medical provider.   
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4Respondent’s Exhibit No. 1 indicates that Liberty
Mutual first “printed” the November 9, 2004, bill of
$13,285.04 on March 17, 2005, and first made a payment
(later refunded upon request) toward that bill on April 5,
2005.  Liberty Mutual first “printed” the November 11, 2004,
bill of $28,458.49 on January 12, 2005. 

2. Untimely Paid Medical Expenses And Sanctions Payable To
The Claimant For Untimely Payment Of Previously Awarded
Medical Treatment Interest

     I likewise find that a preponderance of the credible

evidence establishes that Liberty Mutual willfully and

intentionally refused to pay medical treatment awarded twice

previously by this examiner.

In this regard, as discussed above, both Ms. Bradshaw’s

testimony and Liberty Mutual’s own pay out record indicate

that Baptist Health originally billed Liberty Mutual at

least by March 17, 20054, for both the November 9, 2004,

hospital expenses and the November 11, 2004, hospital

expenses.  In addition, when this examiner first found Dr.

Jordan’s treatment reasonably necessary and entered an award

of benefits on May 12, 2008, this examiner mailed a copy of

that decision to Liberty Mutual’s attorney, and no appeal

was taken by either party to that award.  Consistent with

these actions, a Liberty Mutual representative on June 25,

2008, indicated to Service Finance Corporation that the do-

not-pay was removed in this matter in 2008. (T. 24-25)

Notwithstanding Baptist Health’s previous billings,

Liberty Mutual’s subsequent controversion of medical

benefits, this examiner’s hearing and award of those medical
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benefits on May 12, 2008, the lack of appeal by either

party, Liberty Mutual’s obligation to pay the award within 

30 days after the award became final, and the evidence that

Liberty Mutual appropriately removed the do-not-pay on this

matter in 2008, Ms. Bradshaw’s testimony indicates that

Liberty Mutual took no action to pay the accrued medical

expenses during the intervening 18 months between this

examiner’s award in May of 2008 and the claimant’s

attorney’s supplying Service Finance Corporation a copy of

that award in November of 2009. (T. 16)  

Then, notwithstanding this examiner having mailed a

copy of the 2008 award immediately to Liberty Mutual’s

attorney when the award was entered, and notwithstanding the

evidence that Liberty Mutual properly removed the do-not-pay

in 2008, the first thing that Liberty Mutual demanded from

Service Finance Corporation on November 17, 2009, was a copy

of the very same award that this examiner had provided to

Liberty Mutual’s own attorney 18 months earlier, and on

which Liberty Mutual had taken no action. (T. 20-21)      

As documented from Mr. Bradshaw’s testimony earlier in

this Opinion, Liberty Mutual’s explanations for not paying

thereafter varied from lack of documentation (November 24,

2009), inadequate time to process after receiving

documentation (December 22, 2009), never received

documentation (March 18, 2010), request was denied back in

January but we never bothered to contact you and tell you
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(April 13, 2010), your dates of service out-of-range and

I’ll have to get a supervisor to remove it (April 27, 2010),

your claims have never been sent back to be reprocessed

after the do-not-pay was removed in 2008 but I will get the

claims processed in two to three weeks (June 25, 2010), your

claims were denied as “duplicates” eight days ago (July 28,

2010), your claims were again denied as “duplicates”

fourteen days ago but I will send the claims to a supervisor

to see why they are not going through since there is an

order to pay (August 25, 2010), we need more time to process

(September 8, 2010), your claim has been denied this time

because you did not send in adequate supporting

documentation (September 30, 2010), your claim has been

denied because we do not have the operative reports

(December 9, 2010), we still need the reports, and since you

claim to have previously sent all of this material twice

before, I need to refer this file to a Level Two rep

(February 4, 2011), I need you to fax me everything again

(date unclear but prior to May 6, 2011).     

I find that Liberty Mutual’s course of action and

inaction between May of 2008 and May of 2011 establishes a

willful and intentional disregard for Liberty Mutual’s duty

to timely pay medical benefits awarded the first time on

May 12, 2008, and the second time on August 26, 2010.  I

find under the circumstances documented herein that the

appropriate penalty payable to the claimant for Liberty
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Mutual’s willful and intentional refusal until 2011 to pay

for the hospital benefits which were due and payable when

awarded in 2008 should be the maximum of a 36% penalty

provided for under Arkansas Code Annotated Section 11-9-

802(e).  

Again, because the Legislature used the term “benefit”

in Section 11-9-802(e), I find that the 36% penalty must be

based on the amount that Liberty Mutual actually owed under

the fee schedule ($4,196.87 and $9,670.16) rather than on

the amount billed by Baptist Health ($13,285.18 and

%28,456.49).  Again, because the statute specifically states

that a late payment penalty is payable to the claimant, I

find that the late payment penalty on medical benefits

awarded herein pursuant to Section 11-9-802(e) is payable to

the claimant, and not to the medical provider.

Finally, in awarding a 36% penalty for Liberty Mutual’s

three year delay in paying medical expenses after they

became due for payment, I have taken into consideration

Liberty Mutual’s contention that payments were not made

earlier because this case was on appeal by the claimant up

to May 23, 2011.  This contention is without merit for three

reasons.  First, no appeal was taken by either party to this

examiner’s original Opinion and Order awarding medical

treatment on May 12, 2008, and Liberty Mutual was therefore

obligated at that time to pay the medical expenses that were

not paid until 2011.       
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Second, Liberty Mutual has offered no evidence that

either party appealed that portion of this examiner’s second

Opinion filed on August 26, 2011, finding that the medical

treatment that the claimant received from Dr. Richard Jordan

at Baptist Health Medical Center on November 9, 2004, and on

November 11, 2004, was reasonably necessary for the

claimant’s compensable injury.  Moreover, I note that it

would be illogical for the claimant to have appealed that

finding since the claimant was the party who sought that

finding in light of Liberty Mutual’s having continued not to

pay the associated bills at the time of the 2010 hearing.  I

further note that it is axiomatic that any portion of an

award which is not appealed by either party becomes final

and is due and payable. 

Third, nowhere from Ms. Bradshaw’s testimony or

anywhere else in the current record do I glean any evidence

that Liberty Mutual ever chose not to pay the 2008 award in

2008, 2009, 2010, or 2011 because “this case was on appeal

by the claimant up to 5-23-11."  I have now documented twice

in this Opinion Liberty Mutual’s series of responses for not

paying between 2008 and 2011, and the “we’re not paying

because this case is on appeal” response is notably absent

from the responses that Liberty Mutual provided to Service

Finance Corporation between 2009 and 2011. 
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3. Attorney’s Fee Requested On Unpaid Interest And On Late
Payment Penalties On Unpaid Interest And On Untimely 
Paid Medical Expenses.

     At the start of the third hearing, Respondent No. 1

raised the following issue of statutory interpretation: 

Whether an attorney’s fee can be awarded      
under the current law on interest or
penalties assessed with regard to medical
bills since no attorney’s fee can be awarded
on any type of medical benefit.

     In this regard, prior to the amendments of Act 1281 of

2001, Arkansas Code Annotated Section 11-9-715 provided in

relevant part:

11-9-715.  Fees for legal services.

  (a)(1) Fees for legal services rendered in respect of
a claim shall not be valid unless approved by the
commission.  The fees shall not exceed thirty percent
(30%) of the first one thousand dollars ($1,000) of
compensation, or part thereof, twenty percent (20%) of
all sums in excess of one thousand dollars ($1,000),
but less than three thousand dollars ($3,000) of
compensation, and ten percent (10%) of all sums in
excess of three thousand dollars ($3,000) of
compensation.

  (2)(A) Whenever the commission finds that a
claim against the State Treasurer, as custodian of
the Second Injury Fund, has been controverted, in
whole or in part, the commission shall direct that
fees for legal services be paid from the fund, in
addition to compensation awarded, and the fees
shall be allowed only on the amount of
compensation controverted and awarded from the
fund.

(B) In all other cases whenever the
commission finds that a claim has been
controverted, in whole or in part, the commission
shall direct that fees for legal services be paid
to the attorney for the claimant as follows:  One-
half (½) by the employer or carrier in addition to
compensation awarded; and one-half (½) by the
injured employee or dependents of a deceased
employee out of compensation payable to them.  The
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fees shall be allowed only on the amount of
compensation controverted and awarded....

Under this version of the attorney’s fee statute, the

Commission and the Courts recognized a claimant’s attorney’s

right to a fee on awarded interest, on awarded penalties,

and on awarded medical expenses. Clemens v. Bearden Lumber

Co., 240 Ark. 571, 401 S.W.2d 15 (1966) and Eureka Log Homes

v. Mantoya, 28 Ark. App. 180; 772 S.W.2d 365 (1989)[Fee on

interest]; Prier Brass v. Weller, 23 Ark. App. 193, 745

S.W.2d 647 (1988)[Fee based on compensation rate as

increased by statutory penalty percentage]; Universal

Underwriters Ins. Co. v. Bussey, 17 Ark. App. 47, 703 S.W.2d

459 (1986)[Fee on medical expenses].    

After Act 1281 of 2001 rewrote the attorney’s fee

statute, Arkansas Code Annotated Section 11-9-715(a)(1)(B)

and (4) now provide:

(a)(1)(B) Attorney’s fees shall be twenty-five
percent (25%) of compensation for indemnity
benefits payable to the injured employee or
dependents of a deceased employee.  Attorney’s
fees shall not be awarded on medical benefits or
services except as provided in subdivision (a)(4)
of this section.
                     ...

(a)(4) Medical providers may voluntarily contract
with the attorney for the claimant to recover
disputed bills, and the attorney may charge a
reasonable fee to the medical provider as a cost
of collection.

     Because of the amendments of Act 1281 of 2001, I find

that I am without the statutory authority to award the

attorney’s fees requested herein.  While “penalties” and
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“interest” may fall within the meaning of the term

“compensation” as that term was used in Act 1281, the

respondent correctly notes that the penalties and interest

at issue relate solely to medical benefits, not indemnity

benefits.  Because the current law limits an awarded fee to

compensation for indemnity benefits, the claimant’s

attorney’s requested fee must be denied.

4. Contempt Citation Payable To The Commission

As discussed above, I conclude from the evidence

presented that Liberty Mutual engaged in a willful refusal

to pay reasonably necessary medical treatment for three

years after the treatment was first awarded in 2008, and

Liberty Mutual continues to date in a willful refusal to pay

the interest that accrued on that unpaid award of medical

treatment.  The treatment and interest were awarded in

opinions filed by this examiner in 2008 and in 2010, and the

respondents have failed to establish that the respondents

appealed either award.  Consequently, I find that Liberty

Mutual Insurance Company has engaged in contempt of two

final orders of this administrative law judge with regard to

two awards of the same medical treatment, and is to date

still in contempt with regard to two awards of interest

awarded on the medical treatment that was twice previously

awarded.

I find that the appropriate fine against Liberty Mutual

Insurance Company pursuant to the authority of Arkansas Code
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Annotated Section 11-9-706(b) shall be eight thousand

dollars ($8000) payable to the Arkansas Workers’

Compensation Commission.         

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has
jurisdiction.

2. The Opinions previously filed in this case are res
judicata and law of the case on the issues decided
therein.  

3. The claimant is entitled to unpaid interest and a
36% penalty on the unpaid interest that began to
accrue on May 12, 2008, and continued to accrue on
the Baptist Health medical expense of $4,196.87
until that medical expense was paid on or about
March 9, 2011.

4. The claimant is entitled to unpaid interest and a
36% penalty on the unpaid interest that began to
accrue on May 12, 2008, and continued to accrue on
the Baptist Health medical expense of $9,670.16
until that medical expense was paid on or about
July 5, 2011.

5. The claimant is entitled to a 36% penalty on the
Baptist Health medical expense of $4,196.87 that
was not paid until on or about March 9, 2011.

6. The claimant is entitled to a 36% penalty on the
Baptist Health medical expense of $9,670.16 until
that was not paid until on or about July 5, 2011.

7. Arkansas Code Annotated Section 11-9-715 only
provides for an award of attorney’s fees on
compensation for indemnity benefits. Because
penalties and interest on awarded medical expenses
are not compensation for indemnity benefits, the
claimant’s attorney cannot be awarded a fee on the
penalties and interest awarded to the claimant
herein.

8. Liberty Mutual Insurance Company engaged in
contempt of an administrative law judge’s final
order in refusing until 2011 to pay medical
expenses originally awarded in 2008 and awarded
again in 2010, and Liberty Mutual to date is still
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in contempt by refusing to pay interest originally
awarded in 2008 and awarded again in 2010. The
appropriate fine for the contempt is eight
thousand dollars ($8,000) payable to the Arkansas
Workers’ Compensation Commission.

AWARD

Liberty Mutual Insurance Company is directed to make

payments consistent with the findings herein and to pay the

court reporter’s fees and expenses within thirty (30) days

of billing.  

IT IS SO ORDERED.

                         

MARK CHURCHWELL
Administrative Law Judge


