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Claimant represented by EDDIE H. WALKER, JR., Attorney, Fort Smith,
Arkansas.

Respondents represented by MICHAEL RYBURN, Attorney, Little Rock,
Arkansas.

STATEMENT OF THE CASE

On August 2, 2012, the above captioned claim came on for a

hearing at Fort Smith, Arkansas.   A pre-hearing conference was

conducted on July 25, 2012, and a pre-hearing order was filed on

July 27, 2012.   A copy of the pre-hearing order has been marked

Commission's Exhibit No. 1 and made a part of the record without

objection.

At the pre-hearing conference the parties agreed to the

following stipulations:

1. The Arkansas Workers' Compensation Commission has

jurisdiction of this claim.

2. On all relevant dates, the relationship of employee-

employer-carrier existed between the parties.

3. Respondents have controverted this claim in its entirety.
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4. The claimant is entitled to a weekly compensable rate of

$399 for temporary total disability and $299 for permanent partial

disability.

By agreement of the parties the issues to litigate are limited

to the following:

1. Compensability of the claimant’s left upper extremity

injury on April 3, 2012.

2. Related medical.

3. Temporary total disability from April 4, 2012, to May 4,

2012.

4. Attorney’s fees.

5. Respondents’ entitlement to a credit under Ark. Code Ann.

§11-9-411.

Claimant’s contentions are:

“a. The Claimant contends that she sustained a
compensable injury to her left upper extremity
when she fell at work on April 3, 2012.

b. The Claimant contends that she is entitled
to temporary total disability benefits from
April 4, 2012 until a date yet to be
determined, and reasonably necessary medical
treatment.

c. The Claimant contends that her Attorney is
entitled to an appropriate attorney’s fee.”

Respondents’ contentions are:

“The claimant was not performing employment
services at the time of the accident.  She was
carrying her lunch out of the cafeteria on the
first floor when she tripped and fell.  Her
job duties are on the fifth floor.  She was
not doing anything that benefited her
employer.  See Erica Williams v. Ark. Dept. of
Human Services (F505002) and Harding v. City
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of Texarkana, 62 Ark. App. 137, 970 S.@.2d
303.”

The claimant, in this matter, is a fifty-seven-year-old female

who has been employed by the respondent for fourteen years.  The

claimant is a medicare analyst and her job duties include reviewing

charts and inputting data into a computer.  The claimant performs

these duties at her desk on the fifth floor of the respondent’s

place of business.  

On April 3, 2012, the claimant was at work on the fifth floor

and had the need to use the restroom.  The claimant discovered that

the restroom on the fifth floor was not in working order.  The

claimant then got on an elevator and went to the first floor to use

the restroom.  At the hearing in this matter, the claimant gave the

following testimony as to why she did not use the fourth floor

restroom as follows:

“Q. Why didn’t you go to the fourth floor?

A. Usually those restrooms, you go to the one
on your floor.  The others are designated for
the other floor people, so I only use the
first floor and the fifth floor.  It’s a
bigger restroom.

Q. The restroom on the first floor is a larger
restroom?

A. Yes.

Q. Continue.

A. And usually if you don’t use the one on
your floor you go to that one.

Q. So in your fourteen years of employment
there, that’s how it was customarily done?

A. Yes.”
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Upon completing her visit to the first floor restroom, the

claimant went to the cafeteria which is also located on the first

floor.  The claimant got a styrofoam container of spaghetti and a

drink from the cafeteria.  The claimant testified that the time of

her visit to the cafeteria was “between 11:00 a.m. and 11:30 a.m.

I don’t know the exact time.”  The claimant commonly ate her lunch

between 11:30 a.m. and 11:45 a.m.  She then returned to the area of

the elevators and pushed the button.

At the respondent’s facility there are two elevators on one

side of the hall and one on the opposing side.  After pushing the

elevator button, the claimant was facing the side of the wall with

two elevators; however, the single elevator behind her opened up.

The claimant turned to get on the single elevator and tripped on a

rug.  This resulted in a fall that fractured the claimant’s humerus

which resulted in surgical intervention by Dr. Edward Rhomberg on

April 5, 2012, at Sparks Regional Medical Center.

The claimant has asked the Commission to determine whether she

suffered a compensable injury to her left upper extremity in her

trip and fall on April 3, 2012.  There is no dispute that the

claimant suffered a comminuted left humeral shaft fracture and

intra-articular supracondylar humerus fracture as noted in the

operative note from Sparks Regional Medical Center found at

Claimant’s Exhibit 1, Page 1.

It is the respondents’ contention that the claimant did not

suffer a compensable injury because the claimant was not performing

employment services when she tripped and fell on April 3, 2012.



5

The respondents are, in part, relying on Harding v. City of

Texarkana, 62 Ark. App. 137 (1998), in which the claimant was

employed and worked on the third floor of the building.  The

claimant smoked and was not allowed to smoke on the third floor of

that building.  However, there was a designated smoking area on the

first floor of the building.  The claimant got on the elevator on

the third floor so that she could go and smoke in the first floor

designated smoking area.  She existed the elevator on the first

floor and, in route to the smoking area, she tripped over a rolled-

up carpet and was injured.

The Court of Appeals stated, “Although appellant’s break may

have indirectly advanced her employer’s interest, it was not

inherently necessary for the performance of the job she was hired

to do.  Consequently, we hold that the Commission did not error in

finding that appellant was not performing employment services when

she was injured.”

However, in the current case, the claimant had not gone to the

first floor to take a smoke break.  Instead, she had gone to the

first floor to use the restroom.  In Collins v. Excel Specialty

Products and Crawford, 347 Ark. 811 (2002), the Arkansas Supreme

Court held, “Appellant’s restroom break was a necessary function

and directly or indirectly advanced the interest of her employer.

Consequently, her injury is not excluded from the definition of

“compensable injury” under Section 11-9-102(4)(B)(iii) because the

injury did not occur at a time when she was not performing

employment services.”
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Although in this matter the claimant did deviate from her path

from the restroom back to her work station on the fifth floor, the

claimant upon leaving the restroom entered the cafeteria and

retrieved food and a beverage and then attempted to return back to

the fifth floor to her work station.  The claimant did not make

that return because after she pushed the elevator button and turned

to enter the elevator, she tripped and fell sustaining her injury.

The Arkansas Court of Appeals dealt with this type of

deviation in Southwest Arkansas Development Counsel, Inc. and

Employer Risk Management Resources v. Tidwell, 95 Ark. App. 27

(2006).  In that case the appellant worked as an in home client

assisting home bound individuals.  The claimant had been to one

home and provided services and was in route to another home to

provide services when she stopped to get a soda at a convenience

store.  After the claimant purchased her soda and left the

convenience store, she returned to the highway.  At that time, the

claimant’s vehicle was struck by a truck and she was injured.  The

Court determined that the appellee was returning from a permissible

stop to resume her work travel in that “she was coming off a break”

and thereby continuing her work travel.

In the present case, the claimant was traveling from the fifth

floor to the first floor for the purpose of using the restroom.

The claimant did deviate or take a break when she entered into the

cafeteria to retrieve her food and beverage; however, that

deviation ended at such time as the claimant pushed the elevator

button to return to the fifth floor.  Had the claimant not gone to
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the cafeteria and had only used the restroom and returned, she

would have still had to push the elevator button to return to the

fifth floor.  At least from that point forward her route or travel

back to work from the restroom would have been the same as it was

coming from the cafeteria.

The claimant is a fourteen-year employee of the respondent and

has returned to work with the respondent.  Having had the

opportunity to watch her give testimony, I do believe that the

claimant was forthcoming and credible in the testimony that she

gave before this Commission.  It appears from the claimant’s

testimony that she was returning to her work station on the fifth

floor to either continue work prior to clocking out and eating her

spaghetti or she would have had to return to the fifth floor,

clocked out and then had her lunch at her desk.  At the hearing the

claimant gave the following testimony on redirect:

“Q. Now Mr. Ryburn ask you about going back
upstairs and eating.  As I understand it at
the time of this accident happened, you were
not clocked out, is that correct?

A. Right.

Q. So when you got back up to your worksite,
if you had made it back up to worksite, you
would still not have been clocked out at that
point, is that correct?

A. Correct.

Q. Would you of had to clock out at some later
point before you actually starting eating?

A. Yes.”

After review of all the evidence in this matter, I do believe

that the claimant was performing employment services at the time of
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her April 3, 2012, injury.  Inasmuch, I find that the claimant did

suffer a compensable injury to her left upper extremity on April 3,

2012, when she tripped, fell and suffered a fractured humerus.

The claimant has also asked the Commission to consider her

entitlement to temporary total disability from April 4, 2012, to

May 4, 2012.  At the hearing in this matter, the claimant gave

credible testimony that she was not able to return to work until

May 4, 2012, and that during the period from the time of her injury

until that date, she was physically unable to work.  The claimant’s

testimony is corroborated by the medical evidence that has been

submitted regarding the claimant’s injury to her upper left

extremity.  I find that the claimant is entitled to temporary total

disability from April 4, 2012, until May 4, 2012.

The respondents have asked the Commission to consider their

entitlement to a credit under Ark. Code Ann. §11-9-411.  The

respondents have controverted this case and during the period of

time from April 4, 2012, until May 4, 2012, the claimant used sick

pay and vacation pay that she earned as a benefit of her employment

with the respondent.  However, as set forth in Norman v. North

Hills Service, Inc., F408828 (2005), a credit only applies under

Ark. Code Ann. §11-9-411 for proceeds the claimant received from

group health or medical insurance policies.  Here, the claimant did

not receive any such proceeds or benefits.  Inasmuch, the

respondents are not entitled to a credit for the claimant’s earned

sick and vacation benefits provided by the respondents.
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From a review of the record as a whole, to include medical

reports, documents, and other matters properly before the

Commission, and having had an opportunity to hear the testimony of

the witness and to observe her demeanor, the following findings of

fact and conclusions of law are made in accordance with A.C.A. §11-

9-704:

FINDINGS OF FACT & CONCLUSIONS OF LAW

1. The stipulations agreed to by the parties at the pre-

hearing conference conducted on July 25, 2012, and contained in a

pre-hearing order filed July 27, 2012, are hereby accepted as fact.

2. The claimant has proven by a preponderance of the evidence

that she was performing employment services at the time of her trip

and fall on April 3, 2012, and that she suffered a compensable

injury to her left upper extremity at that time.

3. The claimant has proven by a preponderance of the evidence

that she is entitled to reasonable and necessary medical treatment

related to her compensable left upper extremity injury.

4. The claimant has proven by a preponderance of the evidence

that she is entitled to temporary total disability benefits from

April 4, 2012, until May 4, 2012.

5. The claimant has proven by a preponderance of the evidence

that her attorney is entitled to an attorney’s fee in this matter

that is commensurate with the Arkansas Workers’ Compensation Act

and the benefits awarded herein.

6. The respondents have failed to prove that they are entitled

to a credit under Ark. Code Ann. §11-9-411.
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ORDER

The respondents shall pay the claimant temporary total

disability benefits at the rate of $399 per week from April 4,

2012, until May 4, 2012.

The respondents are to be responsible for the costs associated

with the claimant’s reasonable and necessary medical treatment

related to her left upper extremity injury from April 3, 2012.

The respondents shall pay to the claimant's attorney the

maximum statutory attorney's fee on the benefits awarded herein,

with one half of said attorney's fee to be paid by the respondents

in addition to such benefits and one half of said attorney's fee to

be withheld by the respondents from such benefits.

All benefits herein awarded which have heretofore accrued are

payable in a lump sum without discount.

This award shall bear the maximum legal rate of interest until

paid.

IT IS SO ORDERED.

_________________________
     ERIC PAUL WELLS
 ADMINISTRATIVE LAW JUDGE


