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Claimant represented by Mr. Frederick S. “Rick” Spencer, Attorney at Law, Mountain
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Respondents No. 1 represented by Mr. Guy Alton Wade, Attorney at Law, Little Rock,
Arkansas.

Respondent No. 2, represented by Ms. Christy King, Attorney at Law, Little Rock,
Arkansas, excused from participation.

STATEMENT OF THE CASE

On March 6, 2012, the above-captioned claim was heard in Batesville, Arkansas.

A prehearing conference took place on November 14, 2011.  A prehearing order entered

on that date pursuant to the conference was admitted without objection as Commission

Exhibit 1.  At the hearing, the parties confirmed that the stipulations, issues, and respective

contentions, as amended, were properly set forth in the order.
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1While the medical evidence shows that the first reference to this rating is in by a
letter by Dr. Detwiler dated March 13, 2006, he reiterates in that letter that he had
earlier found that Claimant had reached maximum medical improvement on February
27, 2006.  For that reason, I accept the stipulation that he actually assigned this rating
on the earlier date.

Stipulations

At the hearing, the parties discussed the stipulations set forth in Commission Exhibit

1.  The third stipulation was amended and split into separate stipulations.  This resulted

in the following six stipulations, which I accept:

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The employee/employer/carrier relationship existed on or about April 19,

2004, when Claimant sustained a compensable neck injury.

3. Respondents No. 1 accepted the neck injury and have paid benefits

pursuant thereto.

4. Claimant was assigned a sixteen percent (16%) permanent partial disability

rating by Dr. Karl Detwiler on February 27, 2006.1  Respondents No. 1 have

paid this rating.

5. Claimant’s average weekly wage is $514.50, which entitles her to a

temporary total disability rate of $343.00 and a permanent partial disability

rate of $257.00.

6. Claimant reached maximum medical improvement and the end of her healing

period on February 27, 2006.
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Issues

At the hearing, the parties discussed the issues set forth in Commission Exhibit 1.

Respondents No. 1 added an issue concerning their entitlement to a credit for an alleged

overpayment.  The following were litigated:

1. Whether the Arkansas Workers’ Compensation Act is constitutional.

2. Whether Claimant is permanently and totally disabled or, in the alternative,

entitled to wage loss disability benefits.

3. Whether Respondents No. 1 controverted Claimant’s entitlement to the

sixteen percent (16%) permanent partial disability rating.

4. Whether Claimant is entitled to a controverted attorney’s fee with respect to

the claim for permanent and total/wage loss disability benefits.

5. Whether Respondents No. 1 are entitled to a credit for alleged overpayment

of permanent partial disability benefits.

Contentions

With an amendment by Respondents No. 1 at the hearing, the respective

contentions of the parties read:

Claimant:

1. Claimant contends that she is permanently and totally disabled as a result

of her work-related injury to her neck.

2. The claimant contends that if the Commission does not find her permanently

and totally disabled, that she is entitled to an award of wage loss.

3. The claimant contends that she is entitled to additional benefits.
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Respondents No. 1:

1. Respondents No. 1 contend that they have accepted and are paying all

appropriate benefits.

2. The claimant is not permanently and totally disabled or entitled to wage loss

disability benefits in excess of the PPD rating.

3. Respondents No. 1 are entitled to a credit in the amount of $24,851.00 due

to an overpayment of permanent partial disability benefits to Claimant.

Respondent No. 2:

1. Respondent No. 2 contends that if the claimant is found to be permanently

and totally disabled, the Trust Fund stands ready to commence weekly

benefits in compliance with A.C.A. § 11-9-502.  Therefore, the Trust Fund

has not controverted the claimant’s entitlement to benefits.

2. The Death and Permanent Total Disability Trust Fund will state its remaining

contentions upon completion of discovery.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

After reviewing the record as a whole, including medical reports, deposition

testimony, documents, and other matters properly before the Commission, and having had

an opportunity to hear the testimony of the witnesses and to observe their demeanor, I

hereby make the following findings of fact and conclusions of law in accordance with Ark.

Code Ann. § 11-9-704 (Repl. 2002):

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.
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2. The stipulations set forth above are reasonable and are hereby accepted.

3. The Arkansas Workers’ Compensation Act is constitutional; Claimant’s

motion to recuse is hereby denied.

4. Claimant’s counsel, in filing the instant motion to recuse, has abridged Ark.

Code Ann. § 11-9-717(a)(2) (Repl. 2002).  For that reason, Respondents No.

1 would be entitled under § 11-9-717(a)(4) to their expenses and attorney’s

fees incurred in responding to the motion.  However, since no evidence

concerning the expenses and attorney’s fees is before me, I cannot, and do

not, award such.

5. Claimant proved by a preponderance of the evidence that she is

permanently and totally disabled.

6. Claimant did not prove by a preponderance of the evidence that

Respondents No. 1 controverted her entitlement to the sixteen percent (16%)

permanent partial disability rating.

7. The evidence preponderates that Respondents No. 1 are entitled to a credit

in the amount of $26,985.00 for permanent partial disability benefits that

were overpaid to Claimant.

8. Claimant proved by a preponderance of the evidence that her attorney is

entitled to a controverted attorney’s fee on the permanent and total disability

benefits awarded herein pursuant to Ark. Code Ann. § 11-9-715 (Repl.

2002), which are the responsibility of Respondents No. 1.

CASE IN CHIEF
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Summary of Evidence

The witnesses at the hearing were Claimant, Scott Strother and Steve Turnage.

Along with the prehearing order discussed above, the exhibits admitted into

evidence in this case consist of the following:  Commission Exhibit 2, a letter from

Claimant’s counsel to the Commission dated January 10, 2012, consisting of two pages;

Commission Exhibit 3, a letter from counsel for Respondent No. 2 to the Commission dated

February 2, 2012, consisting of two pages; Commission Exhibit 4, a letter from counsel for

Respondents No. 1 to the Commission dated March 1, 2012, consisting of two pages;

Claimant’s Exhibit 1, her February 15, 2012 motion to recuse, brief in support thereof, and

attached documentation, consisting of 394 pages(per Commission policy, this exhibit,

separately bound, has been retained in the Commission’s files); Claimant’s Exhibit 2,

letters pertaining to her constitutional issue, consisting of one index page and seven

numbered pages thereafter; Claimant’s Exhibit 3, a compilation of her medical records,

consisting of seven index pages and 167 numbered pages thereafter; Respondents No.

1 Exhibit 1, their February 24, 2012 response to the motion to recuse, consisting of three

numbered pages; Respondents No. 1 Exhibit 2, another compilation of Claimant’s medical

records, consisting of four index pages and 50 numbered pages thereafter; Respondents

No. 1 Exhibit 3, nonmedical documents, consisting of one index page and 15 numbered

pages thereafter; and Respondents No. 1 Exhibit 4, a DVD containing surveillance footage

of Claimant.
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2The record reflects that the parties also agreed that the record would be held
open to receive a copy of an alleged letter referenced by Scott Strother in his
testimony.  However, no such letter was submitted to the Commission after the hearing
to be included in the record.

3On March 28, 2012, Respondents No. 1 sent another copy of these items to the
Commission because the transcript did not contain them.  But they were not included in
the transcript because, as the March 9, 2012 correspondence from counsel for
Respondents No. 1 reflects, they were not sent to the court reporter.

In addition, by agreement of the parties,2 I have blue-backed to the record (which

was held open to receive) an affidavit by Alison Nix and copies of checks by the

Respondent carrier for the period of February 3, 2006 to June 6, 2006, consisting of 20

pages.3

Adjudication

A. Whether the Arkansas Workers’ Compensation Act is constitutional.

As stated above, Claimant filed on February 15, 2012 a “Motion to Recuse and

Notice of Intent to Introduce Evidence at Hearing,” along with correspondence and

numerous attachments.  Therein, he argued, inter alia, that the provisions of the Arkansas

Workers’ Compensation Act (the “Act”) that provide for the establishment of administrative

law judges are unconstitutional.  Respondents No. 1 have argued that this motion is

frivolous.

The points raised in Claimant’s motion are identical to those considered and

rejected by the Arkansas Court of Appeals in Long v. Wal-Mart Stores, Inc., 98 Ark. App.

70, 250 S.W.3d 263 (2007), pet. for rev. denied, No. O7-268 (Ark. May 3, 2007), and its

ever-increasing progeny.  Claimant has not sought to distinguish Long or to argue that it
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should be modified or overruled.  Hence, the Act is constitutional, and Claimant’s motion

is denied.

Respondents No. 1 have also asked that Claimant be assessed costs and attorney’s

fees for filing a frivolous motion, and cite Ark. Code Ann. § 11-9-717 (Repl. 2002).  This

provision reads in pertinent part:
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11-9-717. Attorney's signature.

(a)(1)(A) Every claim, request for benefits, request for additional
benefits, controversion of benefits, request for a hearing, pleading, motion,
and other paper of a party represented by an attorney shall be signed by at
least one (1) attorney of record in his or her individual name, whose address
shall be stated.

. . .

(2) The signature of an attorney or party constitutes a certificate by
him or her that:

(A) He or she has read the claim, request for benefits, request for
additional benefits, controversion of benefits, request for a hearing,
pleading, motion, or other paper;

(B) To the best of his or her knowledge, information, and belief formed
after reasonable inquiry, it is well grounded in fact and is warranted by
existing law or a good faith argument for the extension, modification, or
reversal of existing law; and

(C) It is not interposed for any improper purpose, such as to harass
or to cause unnecessary delay or needless increase in the cost of litigation.

. . .

(4) If a claim, request for benefits, request for additional benefits,
controversion of benefits, request for a hearing, pleading, motion, or other
paper is signed in violation of this rule, the Workers' Compensation
Commission, including administrative law judges, upon motion or upon their
own initiative, shall impose upon the person who signed it, a represented
party, or both, an appropriate sanction, which may include an order to pay
to the other party or parties the amount of reasonable expenses incurred
because of the filing of a claim, request for benefits, request for additional
benefits, controversion of benefits, request for a hearing, pleading, motion,
or other paper, including a reasonable attorney's fee.

(Emphasis added)

In a recent decision in a claim involving the same counsels as those at bar, and an

identical motion to recuse, the Full Commission wrote:



Strother - Claim No. F406963 11

The Full Commission also affirms the administrative law judge's finding that
the Workers' Compensation Act is constitutional.  The Arkansas Court of
Appeals has repeatedly rejected counsel's arguments that the Arkansas
Workers' Compensation Act is unconstitutional.  See Sykes v. King Ready
Mix, Inc., 2011 Ark. App. 271, ___ S.W.3d ___ (2011); Rippe v. Delbert
Hooten Logging, 100 Ark. App. 227, 266 S.W.3d 217 (2007); Murphy v.
Forsgren, 99 Ark. App. 223, 258 S.W.3d 794 (2007); Long v. Wal-Mart
Stores, Inc., 98 Ark. App. 70, 250 S.W.3d 263 (2007).  The respondents
contend that they should be awarded their costs in expense of responding
to counsel's repeated arguments regarding constitutionality of the Act, but
the respondents do not cite any authority allowing the Commission to assess
costs in this regard.  However, the Full Commission in the future will
consider a properly-raised motion for costs and/or sanctions if counsel
for the claimant continues to attach excessively voluminous and
irrelevant exhibits in support of discredited constitutional arguments.

(Emphasis added)

While the highlighted language above is clearly dictum, the Full Commission in that

matter clearly warned Claimant’s counsel that it would “consider a properly-raised motion

for costs and/or sanctions,” which the response of Respondents No. 1 constitutes, if

counsel again “attach[es] excessively voluminous and irrelevant exhibits in support of

discredited constitutional arguments.”  Counsel has done both of these things:  (1) he

admittedly included the same exhibits in support of his motion as he has done in previous

cases in which he has mounted this same constitutional challenge; and (2) he made in the

instant motion the identical arguments that have been repeatedly rejected by the Arkansas

Court of Appeals and the Full Commission in Long and its progeny.  At the hearing,

Claimant’s counsel sought to defend this action by stating that he anticipates that the

Arkansas Supreme Court will shortly be addressing this matter in another case that he has

before that body, and that he does not know of any other way to preserve the issue.



Strother - Claim No. F406963 12

However, this does not explain his failure, as pointed out above, to attempt to distinguish

Long–which is the law of the land at this time–or to argue that it should be modified or

overruled.

After consideration of this matter, I find that Claimant’s counsel, in filing the instant

motion, has abridged § 11-9-717(a)(2).  For that reason, Respondents would be entitled

under § 11-9-717(a)(4) to their expenses and attorney’s fees incurred in responding to the

motion.  However, since no evidence concerning the expenses and attorney’s fees is

before me, I cannot, and do not, award such.

B. Whether Claimant is permanently and totally disabled.

Claimant has also contended that he is permanently and totally disabled.

Respondents No. 1 have argued otherwise.

As the parties stipulated, and the record reflects, the accident of April 19, 2004

resulted in a compensable injury to Claimant’s neck.  The cervical injury is an unscheduled

one.  Cf. Ark. Code Ann. § 11-9-521 (Repl. 2002).  The term “permanent total disability”

is defined in the statute as “inability, because of compensable injury or occupational

disease, to earn any meaningful wages in the same or other employment.”  Ark. Code Ann.

§ 11-9-519(e)(1) (Repl. 2002).

Claimant’s entitlement to wage loss disability benefits is controlled by § 11-9-

522(b)(1) (Repl. 2002), which states:

In considering claims for permanent partial disability benefits in excess of the
employee’s percentage of permanent physical impairment, the Workers’
Compensation Commission may take into account, in addition to the
percentage of permanent physical impairment, such factors as the
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employee’s age, education, work experience, and other matters reasonably
expected to affect his or her future earning capacity.

See Curry v. Franklin Elec., 32 Ark. App. 168, 798 S.W.2d 130 (1990).  Such “other

matters” include motivation, post-injury income, credibility, demeanor, and a multitude of

other factors.  Id.; Glass v. Edens, 233 Ark. 786, 346 S.W.2d 685 (1961).  As the Arkansas

Court of Appeals noted in Hixon v. Baptist Health, 2010 Ark. App. 413, ___ S.W.3d ___,

“there is no exact formula for determining wage loss . . . .”  Pursuant to § 11-9-522(b)(1),

when a claimant has been assigned an impairment rating to the body as a whole, the

Commission possesses the authority to increase the rating, and it can find a claimant

totally and permanently disabled based upon wage-loss factors.  Cross v. Crawford County

Memorial Hosp., 54 Ark. App. 130, 923 S.W.2d 886 (1996).

To be entitled to any wage-loss disability in excess of an impairment rating, the

claimant must prove by a preponderance of the evidence that he sustained permanent

physical impairment as a result of a compensable injury.  Wal-Mart Stores, Inc. v. Connell,

340 Ark. 475, 10 S.W.3d 727 (2000).  The standard “preponderance of the evidence”

means the evidence having greater weight or convincing force.  Barre v. Hoffman, 2009

Ark. 373, 326 S.W.3d 415 (citing Smith v. Magnet Cove Barium Corp., 212 Ark. 491, 206

S.W.2d 442 (1947)).  The wage loss factor is the extent to which a compensable injury has

affected the claimant’s ability to earn a livelihood.  Emerson Elec. v. Gaston, 75 Ark. App.

232, 58 S.W.3d 848 (2001).  In considering factors that may impact a claimant’s future

earning capacity, the Commission considers his motivation to return to work, because a

lack of interest or a negative attitude impedes the assessment of his loss of earning
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capacity.  Id.  The Commission may use its own superior knowledge of industrial demands,

limitations, and requirements in conjunction with the evidence to determine wage-loss

disability.  Oller v. Champion Parts Rebuilders, 5 Ark. App. 307, 635 S.W.2d 276 (1982).

Finally, Ark. Code Ann. § 11-9-102(4)(F)(ii) (Supp. 2011) provides:

(a) Permanent benefits shall be awarded only upon a determination that the
compensable injury was the major cause of the disability or impairment.

(b) If any compensable injury combines with a preexisting disease or
condition or the natural process of aging to cause or prolong disability or a
need for treatment, permanent benefits shall be payable for the resultant
condition only if the compensable injury is the major cause of the permanent
disability or need for treatment.

“Major cause” is more than fifty percent (50%) of the cause, and has to be established by

a preponderance fo the evidence.  Ark. Code Ann. § 11-9-102(14) (Supp. 2007).

“Disability” is the “incapacity because of compensable injury to earn, in the same or any

other employment, the wages which the employee was receiving at the time of the

compensable injury.”  Id. § 11-9-102(8).

The determination of a witness’ credibility and how much weight to accord to that

person’s testimony are solely up to the Commission.  White v. Gregg Agricultural Ent., 72

Ark. App. 309, 37 S.W.3d 649 (2001).  The Commission must sort through conflicting

evidence and determine the true facts.  Id.  In so doing, the Commission is not required to

believe the testimony of the claimant or any other witness, but may accept and translate

into findings of fact only those portions of the testimony that it deems worthy of belief.  Id.

The evidence adduced at the hearing through the documentary evidence and the

testimony reflects the following:
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Claimant’s husband, Scott Strother, testified that they have been married 34 years.

When asked about her condition before the 2004 accident, he stated:

She was a very hard worker.  She worked canning food in the garden and
helping with the garden, putting out gardens.  Then when she went to work
she worked every minute of overtime that they’d let her work and she never
missed and she’s always been a hard worker.

Two or three years before the accident, she developed neck problems while working for

the same employer as the one at bar.  But the problem, which lasted around six weeks,

was treated with therapy, and went away.

About five to six months after the April 2004 accident–the one at issue–she

underwent surgery by Dr. Reza Shahim, a neurosurgeon.  However, her condition actually

worsened as a result, and a second surgery was performed by Shahim the next day.

Thereafter, she went through physical therapy.  But because she did not get any better,

she saw Dr. Karl Detwiler.  About seven months later, she underwent surgery–a two-level

fusion–a third time.  However, according to Mr. Strother, Claimant did not see any

improvement, and six to seven months thereafter a fourth surgery became necessary, a

fusion in the back of the neck.  Consequently, according to Strother, his wife underwent

four neck surgeries within one year of the April 19, 2004 work-related incident.

Regardless of all this intervention, Mr. Strother maintained that his wife’s neck

condition has not gotten any better.  He described her having constant headaches and

needing increases in her pain medication.  At times the pain causes her to be nauseous.

On a typical day, generally five days of the week, she spends most of the day either lying

in bed on her massager or her heating pad, or she is sitting.  Three of those days are
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4At another point in his testimony, however, Mr. Strother stated that Claimant has
only three or so “good” days each month.

generally bad ones, when Claimant stays on the heating pad in her bedroom all day.  On

the other two days, Claimant feels well enough to fold clothes and travels to town on

occasion.4  She will also go for a one-quarter mile walk in the woods when she feels like

it.  But even on these days, however, she uses pain medication.  He is the one who does

the laundry, housework and cooking.  She could not do these things on a regular basis.

Even on a good day, according to Mr. Strother, his wife is only productive for three and

one-half hours at most–and even then only sporadically.

When asked whether the pain is only in her neck, he responded:

No, sir.  She–the muscles to her neck and in her neck, all down her neck and
into her shoulders and actually it goes plumb down her arms into her hands
on both sides.  Sometimes one will be greater than the other but it’s
always–it’s always her neck, at the back of her neck and the top of her head
and these muscles on her shoulders.

He does not believe that she has been pain-free since the accident.

Although Dr. Detwiler released her to return to work, according to Mr. Strother, he

did so with restrictions of no bending, stooping, lifting, overhead work or looking side-to-

side and up-and-down.  Eventually, Respondent LaCroix Optical (“LaCroix”), her employer,

terminated her because of these restrictions.  Although Respondents had Claimant see the

company doctor, he never released her to go back to work at LaCroix.  She has never

looked for work.
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Claimant’s husband admitted that she has developed other physical problems since

her neck injury.  This includes low back pain with radicular pain into both legs, and

fibromyalgia.

In her testimony, Claimant stated that she is 55 years old and has been married to

Scott Strother for 35 years.  She is a high school graduate, and completed one year and

a half of college.  Claimant is ambidextrous.  Her work history includes employment at a

dairy bar and in a school lunchroom, shoe and watch manufacturing, gutting chickens,

substitute teaching, and quality control.

Her employment at LaCroix lasted nearly ten years.  There, she earned $12.85 per

hour, and worked overtime often.  She helped train new workers there.  The plant

manufactures eye pieces that went into such instruments as telescopes and microscopes.

At the time she was injured, she worked as a “blocker.”  Claimant described this job as

follows:

We would have tools that was [sic] shaped like an oval and we had tools that
was [sic] shaped like a bowl and what I would do is run them up in this
electric thing, kind of like maybe a microwave, but it would heat the metal of
those tools and then come back down and I would melt this–to me, I describe
it, it’s called pitch in these tools and I would put so many lenses in each tool
and then go on to the–I would do a board of them and then they would taken
them back to be cut and polished before they came back to me.

She testified that on April 19, 2004, she injured her neck when she was lifting heavy

boards with tools.  At the time this occurred, she weighed 115 pounds; now she weighs

145.  She sought medical treatment, and ultimately underwent four surgeries on her neck.

When asked how she feels, she responded:
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This pain is unpredictable.  If I could say it’s–I’ll just start with my head.  I got
to have short hair and I can’t have cold wind hit my head because it makes
it feel like somebody is just squeezing my head trying to see if they could
bust it open and up and then my neck has been hurting a lot more and my
right arm has been hurting–thank you, and I get cramps in my left arm and
right–I mean left hand if I do very much like that maybe I’ll wash a few dishes
by hand, in just a little while I’ve got cramps running up this arm and my
hand will start cramping or they’ll start hurting to where I can’t pick stuff up
with them.  They just have sharp pains running through them.  But my neck
has got where it hurts all the time and that’s just at a medium pain level.  If
it goes up then I start getting nauseous, it feels like my neck is disconnected
or like I’ve got a knife stuck right in the middle of my neck and I start getting
nauseous and I start taking anti-nauseous pills trying to get this—keep my
medicine down.

According to Claimant, she has two or three “bad” days a week.  During those, her pain

is 8/10, and she treats it by taking Oxycontin and a muscle relaxer and spending virtually

the entire day on a massager or a heating pad.  She has difficulty sleeping, and is

generally out of bed only about 90 minutes a day.  Her medications cause such side

effects as nausea, dizziness and constipation.  The strength of her medications has been

increased.  Despite this, it was her testimony that her condition is worsening.  When asked

why she was sitting at the hearing with her head resting against the top of the chair, she

replied:

When I try to sit straight up it’s like my head is like this and it–my neck
cannot hold my head up and it makes my whole head have muscle spasms.
I have facial numbness from my forehead up there and then on my cheeks.

While her neck brace helps her to feel better, she no longer wears it.

Claimant testified that she never returned to work at LaCroix.  One doctor stated

that she could go back and try to work, but her employer wanted her to see the company

doctor first.  While she did this, she still never went back to LaCroix.  She has not worked
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anywhere else, either.  Claimant was approved to receive Social Security disability

benefits.  She has never sought any retraining.

Her hobbies include fishing and hunting.  She last went deer hunting with a rifle two

years ago, and killed a deer then.  But the hunted consisted of her lying on a cot in a

cabin, waiting for her husband to spot a deer for her.

With respect to her medical history, Claimant stated that she underwent two

surgeries in 2004 for a hernia.  She has also developed three bulging discs in her lower

back, and has been diagnosed as having fibromyalgia and peripheral neuropathy.

The medical records in evidence reflect the following:

Pre-Accident.  According to Dr. Mark Brown in a note dated July 18, 2000, Claimant

underwent a cervical MRI that showed a broad-based posterior herniation at C5-6 and a

left lateral disc protrusion at C6-7.  She underwent epidural steroid injection therapy.

Post-Accident.  Claimant’s June 14, 2004 cervical MRI reflected a herniation at C6-

7, along with spondylosis at C5-6, and C6-7 and bilateral foraminal stenosis at C5-6.  She

stated that she was not having neck pain, but pain and numbness in the arms and hands.

An EMG and nerve conduction study by Dr. Bruce Safman showed mild left carpal tunnel

syndrome.  However, he later backed away from this diagnosis.  On July 7, 2004, she

underwent an anterior cervical discectomy at C6-7, a partial corpectomy of C6 and a

partial corpectomy of C7.  She also had an anterior fusion using allograft and Zephyr

plating.  She also underwent a neck operation on July 8, 2004 due to persistent pain.  On

this occasion, she underwent a bilateral foraminotomy at C6-7.  Regardless, she continued

to report persistent, increasing pain.  This included headaches and pain radiating into the
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5In the surveillance footage of Claimant discussed infra, she is seen smoking.

back of her neck and into both arms, the left more than the right.  An MRI on September

20, 2004 a prominent protrusion at C5-6.  On October 1, 2004, Dr. Detwiler opined that the

surgery caused a herniation at C5-6.  A cervical myelogram and post-myelogram CT

showed “large spondylitic disease at C5-C6, causing severe compression of the cord itself,

and the neural foramen are compressed severely.”

On November 11, 2004, Detwiler performed (1) removal of the Zephyr plat; (2)

revision of the anterior cervical discectomy at C6-7; (3) an anterior cervical discectomy at

C5-6; (4) an autologous iliac crest bone harvest/fusion of C5-6 and C6-7; and (5) anterior

Orion plating.  As of December 1, 2004, Claimant was reporting intermittent neck muscle

spasms.  Dr. Tyler Boone on January 12, 2005 reported that “[Claimant] is using her bone

stimulator, but I am concerned; she continues to smoke.”5  On February 7, 2005, Claimant

reported increased neck pain that diminished with the cutting of her hair, along with

numbness in her left index finger.  On April 6, 2005, she reported neck pain with increased

activity.  Claimant on May 4, 2005 complained to Dr. Detwiler of neck and arm pain, along

with the index finger numbness.  He wrote that the x-rays showed that the bone had

completely healed, and added:  “The patient complains bitterly that she is unable to work.

However, I believe she is able to do more than she actually is.”  Dr. Peggy Brown on May

17, 2005 performed an EMG and a nerve conduction study that showed chronic

denervation in the left deltoid muscle only, which Brown wrote “could indicate C5

radiculopathy,” among other possibilities.  On June 20, 2005, he stated that an EMG

“show[ed] evidence of chronic denervation left deltoid, which could indicate a C5
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radiculopathy, or local nerve root injury.”  A CT scan “show[ed] evidence of failed fusion

at both levels.”  He recommended a posterior cervical hemilaminotomy and fusion.”  This

operation apparently took place, but the records of such are not in evidence.  As of August

29, 2005, Dr. Detwiler reported that Claimant’s strength and symptoms were normal.  On

November 28, 2005, Claimant reported that she was no longer using a neck brace, per Dr.

Boone’s instruction.  Detwiler on this date was unable to find any evidence of weakness.

He added:

With regard to work ability, Ms. Strother can return to part-time work (four
hours a day).  Likewise, she has a ten pound lifting restriction, no repetitive
bending, stooping, bending, climbing, looking up, looking down or side-to-
side.  Overall, it does appear that Ms. Strother is finally healing and making
some progress.

On January 11, 2006, Dr. Boone wrote that Claimant had finished physical therapy and felt

that it had helped.  He stated that Claimant would need permanent restrictions to avoid any

job that requires repetitive reaching overhead.  He added:  “I do not know that she will ever

be able to go back to her previous job position, but she could possibly be retrained.”

Detwiler on February 27, 2006 stated that Claimant could return to work with restrictions

of “no carrying greater than 15 pounds or lifting over 25 pounds.  She may not work

overhead.  She should limit her looking up or down.”  He found that she had reached

maximum medical improvement (“MMI”) as of this date.  On March 13, 2006, Dr. Detwiler

reiterated that Claimant’s MMI date was February 27, 2006, and he assigned her a sixteen

percent (16%) impairment rating.  Claimant underwent a cervical myelogram and post-

myelogram CT on June 2, 2006 that showed spurs at C5-6 indenting the cord slightly

ventrally, and showed the fusion to be solid at both levels.  On June 14, 2006, he wrote:
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The myelogram showed no compression of the nerves at any point.  The 5-6
level has fused well.  The 6-7 level is in the process of fusing.

I have nothing further to offer Ms. Strother.  Further surgery, as I have
mentioned, is no going to benefit this individual.  I advised her that she
needs to return to work with a 10-lbs. restriction and four hours a day for the
first two weeks and progressing to 10-lbs and eight hours a day.  I likewise
advised her to return to physical therapy and a referral has been made for
that.  I gave her a prescription for a trial of a TENS, which may benefit the
patient with her pain.  I will see her back in the office two months.

There is nothing before my to show that the ten-pound restriction reference above was

only temporary; I can only conclude from the evidence before me that Detwiler modified

her permanent restrictions.

Beginning in June 2006, Claimant went to Dr. David Johnson and presented with

severe headaches.  She began treating with Dr. Butchaiah Garlapati at Arkansas Pain

Center in January 2007.  He prescribed, inter alia, narcotic pain medications.  On January

17, 2007, April 12, 2007, and June 4, 2007, she underwent cervical epidural steroid

injections.  Claimant reported on April 16, 2007 that her pain medication was no longer

helping.  She was diagnosed as having vertigo on July 26, 2007.  Claimant reported that

she was having facial numbness to Dr. Garlapati on October 29, 2007; but he told her that

this was not linked to her cervical condition.  She also continued to report having radicular

pain into both upper extremities.  Claimant underwent another set of epidural injections on

June 16, 2008 and November 14, 2008.  On June 9, 2009, she presented with lumbar

radicular pain into her left lower extremity; and on August 7, 2009, she reported symptoms

similar to her pre-existing bilateral carpal tunnel syndrome.  That day, Dr. Garlapati wrote:



Strother - Claim No. F406963 23

“Penny’s condition is unfortunately stable and more or less permanent.  She is not likely

to experience any significant improvement and is far more likely to get worse than to get

better.”

On August 27, 2009, Claimant underwent a vocational evaluation by Robert White,

MSE.  His conclusions read in pertinent part:

Quoting Butchaiah Garlapati, MD in a letter dated February 10, 2007, You
were seen in this clinic initially on 10/27/06 and since then we had done
cervical epidural steroid injects x2 –one on 12/12/06 and another one
1/17/07.  You have a history [of] cervical radicular pain of the bilateral upper
extremities, left worse than right, secondary to a work related injury that you
sustained in 02/04.  You underwent cervical fusion both anteriorly and
posteriorly; all together four surgeries.  Now you are presenting with severe
myofascial pain in the cervical and shoulder region bilaterally.  Due to fusion
in the cervical region, you have lost the mobility of the cervical segments;
therefore, you will be having the myofascial pain periodically as these
muscles are trying to help protect the range and decrease the pain.  This will
be an ongoing problem for you.  What you can do is have periodic physical
therapy, massage and modalities to ease the pain but I do not think there is
a definite cure either for you[r] radicular pain or for this myofascial pain.

Quoting David Johnson, M[D] in a letter dated November 27, 2007, Ms.
Strother has had a herniated cervical disc from work related injury of
04/2004.  She is on numerous pain medications and requires laboratory
testing on a periodic basis for this.

Unfortunately, these two narratives sum up Penny’s condition medically.
Even sedentary work requires constant movement of the neck and head,
good eye hand coordination, the ability to sit for up to 6 hours in an 8 hour
day, 2 hours continuously, movement side to side, up and sown of the head,
etc. Penny is not capable of even sedentary work from the primary strength
activities of sitting, standing, walking or exertionally lifting 10 pounds.

I know of no employer who could accommodate her need to lay down on the
job, consistently come in late or leave early due to intractable pain, take
unscheduled breaks, etc.

It is my opinion Penny Strother will not be able to return to the labor force
now or in the future due to her past medical history.
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On November 3, 2009, Dr. Johnson diagnosed her has having fibromyalgia.

Although she reported to the Arkansas Psychiatric Clinic on November 30, 2009 that “I’m

real good.  I feel better–I get excited about things, More energy.  Pain is not as bad,” just

five days later she told Dr. Garlapati that she was having severe pain in her head, neck,

upper back and legs.  He continued to furnish her pain management, which on April 2,

2010 included trigger point injections in the cervical and upper thoracic region.  A cervical

MRI on May 25, 2010 showed marked degenerative changes at C5-6, C6-7 and C7-T1.

On June 2, 2010, Garlapati again recommended that Claimant be referred to a

neurosurgeon.  Dr. Peggy Brown saw her on October 11, 2010.  Brown wrote:

[Claimant] has some degree of physical disability because of chronic neck
pain.  She would not be able to perform any tasks that require heavy lifting.
She may have some residual symptoms from previously diagnosed carpal
tunnel syndrome.  She has not responded to medical management with the
exception of use of narcotics . . . She should continue in pain management.
She will likely require treatment for the remainder of her life.  She is actively
applying for disability.  She is able to use all her extremities and is fully
ambulatory.

Claimant underwent another cervical epidural steroid injection on January 26, 2011, and

trigger point injections on February 18, 2011.  She reported on March 23, 2011 that she

had taken up to seven Hydromorphine 4mg the previous day, but they did not provide pain

relief.  Claimant told Garlapati on April 14, 2011 that the fentanyl patch and Arthrotec had

helped, and that she had been more active.  However, as of July 12, 2011 she was back

in extreme discomfort.  On August 3, 2011 her fentanyl was discontinued and she was

placed back on Opana, which had helped her in the past.  But on September 2, 2011 she

rated her pain as 9/10 and stated that the medication was not working.  She was

administered injections of Demerol and Phenergan.  Dr. Garlapati on September 15, 2011
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proposed a pain pump.  The injections were repeated.  On November 14, 2011, the doctor

noted that “she would be an appropriate candidate for referral for a pain pump trial as we

have tried numerous medications to control her pain and have really not been successful

in doing so.”

Sara Moore, MS, CRC, CLCP, conduction a vocational evaluation of Claimant on

December 8, 2011.  Her January 31, 2012 report reads in pertinent part:

Vocational Analysis:  Mrs. Strother is a fifty-four-year old female with a high
school education and a semi-skilled employment history.  Age fifty-four is
considered advanced age and significantly affects an individual’s ability to
engage in substantial employment and/or re-training unless the individual
can return to past relevant work.  Mrs. Strother cannot return to any past
relevant work because of her limitations and does not have skills that will
transfer to other occupations that can be performed with her limitations.

Sedentary unskilled occupations require frequent extension and flexion of
the neck; at least occasional lateral rotation of the neck; the use of both
hands on a frequent to constant basis; and the ability to sit 2 hours
continuously and up to 6 hours total in a workday.

Conclusions:  It is my opinion that Mrs. Strother is unable to sustain
competitive employment based on the limitations imposed by her pain and
her residual functional capacity as discussed above.  This opinion is based
upon information available to date and is subject to change if further
information becomes available or his [sic] status changes significantly.

Respondents No. 1 Exhibit 4 is a DVD that was authenticated by Steve Turnage,

an insurance defense private investigator for HUB Enterprises.  On February 22, 2012, as

documented by video footage taken from Turnage’s vehicle, Claimant departed her home

in her automobile and made a 15-minute drive to the JC Penney store in Batesville.  She

is depicted walking into the store, using a normal gait, and has a fanny pack around her

middle.  After returning to her car, she is shown turning her head to the left, without

wincing, as she backed the vehicle out of the parking space.  She is shown arriving at a
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doctor’s office.  As she enters the building, she raises both hands, without wincing, to

adjust the neck of her blouse.  Later, she is shown walking with a normal gait as she

returns to her vehicle.  She is shown carrying the fanny pack in her left hand, with no

apparent difficulty.  When departing, she turns her head to the right, again with no

apparent difficulty.  This is repeated during a later stop.

Footage taken by Turnage by a concealed camera depicts her activities during

some of these stops.  She is shown making purchases at various stores.  In Walgreen’s,

Claimant is shown tilted her head up, with no apparent difficulty, as she looks at items

above eye level on a rack.  Later, she squats to examine an item.

Mr. Strother viewed the surveillance footage of Claimant and termed that “an

exceptionally good day.”  He maintained that the appearance in the footage that she is

having no difficulty turning and tilting her neck is deceptive because such activity causes

her pain the next day.

Asked about the footage, Claimant testified that she went out of the house that day

because she thought she was developing strep throat and needed to run some errands

before she became too ill to complete them.  Even so, she took a nap in the examination

room of her doctor’s office while she awaited her test results.  She described the day of the

surveillance as a “medium day” pain-wise, and stated that she had taken narcotic pain

killers.  Notwithstanding this, she stated that the days that she feels like going into town

are “few and far between.”  When her pain goes up, she “just want[s] to die.”

The evidence thus reflects that Claimant, who is 55 years old, sustained a

compensable cervical injury in April 2004 and underwent four separate surgical procedures
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in that area over the course of the following year.  Dr. Detwiler released her with a sixteen

percent (16%) rating and (as I found, supra) a ten-pound lifting restriction.  The

Commission is authorized to accept or reject a medical opinion and is authorized to

determine its medical soundness and probative value.  Poulan Weed Eater v. Marshall, 79

Ark. App. 129, 84 S.W.3d 878 (2002).  The evidence does not reflect that she ever

underwent a functional capacity evaluation.  While such an evaluation is often helpful, it

is not conclusive evidence of a Claimant’s capacity to work.  Second Injury Fund v. Exxon

Tiger Mart, 70 Ark. App. 101, 15 S.W.3d 345 (2000).  I credit Detwiler’s findings and find

it doubtful that Claimant could demonstrate the ability to work in any category other than

Sedentary.  In so doing, I note, as did Sara Moore, the vocational evaluator, that

Claimant’s job history does not include any position to which she is capable of returning.

Moreover, I have reviewed the surveillance footage of her, and do not find that she

engaged in any activity that showed that she is malingering or able to perform beyond the

restrictions assigned by Dr. Detwiler.

I credit the testimony of Claimant and her husband concerning the physical

challenges she deals with as the result of her work-related injury and the treatment thereof.

This testimony is corroborated by her medical records in evidence, which document not

only her initial treatment, but the years of pain management she has undergone.  Claimant

presented to me as someone in a great deal of pain that is only marginally aided by the

prescription of multiple medications, including narcotics.

I do not find that she is motivated to return to the workforce.  However, in this

instance it does not prevent me from finding that, based on my assessment of the
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evidence, that she is unable to do so.  In that respect, I credit the findings of Moore, the

vocational evaluator, particularly her opinion that Claimant “cannot return to any past

relevant work because of her limitations and does not have skills that will transfer to other

occupations that can be performed with her limitations.”  I credit White, the other evaluator,

as well.  In sum, I find that Claimant has proven by a preponderance of the evidence that

she is permanently and totally disabled.  In so doing, I find that Claimant’s compensable

April 19, 2004 cervical injury is the major cause of her disability.

C. Whether Respondents No. 1 controverted Claimant’s entitlement to the sixteen

percent (16%) permanent partial disability rating.

Claimant is seeking to have the Commission awarded a controverted attorney’s fee

under Ark. Code Ann. § 11-9-715 (Repl. 2002) on the sixteen percent (16%) impairment

rating to the body as a whole that Dr. Detwiler on March 13, 2006 assigned to Claimant.

Under Ark. Code Ann. § 11-9-705(a)(3) (Repl. 2002), she must prove by a preponderance

of the evidence that Respondents No. 1 controverted the rating.

The claim payout history, contained in Respondents No. 1 Exhibit 3, and the checks

by the Respondent carrier to Claimant, which have been blue-backed to the record–which

I credit–show that there was no interruption in the payment of indemnity benefits to

Claimant.  Claimant confirmed this in her testimony.  The last check for temporary total

disability benefits was dated March 31, 2006, and the first installment check of the payout

of the rating was dated April 7, 2006–nearly two weeks before, per Mr. Strother’s
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6While the first payment entitled “PPD” was dated May 26, 2006, the fact that
these payments actually began on April 7, 2006 is shown by the fact that the payments
were at the stipulated permanent partial disability rate:  $257.00.  Payments prior to
that time were at the stipulated temporary total disability rate:  $343.00.

testimony, Claimant’s counsel was hired.6  The Arkansas Court of Appeals has affirmed

the Commission’s finding of controversion where there was a delay of two months in the

payment of benefits.  See SE Ark. Human Dev. Ctr. v. Courtney, 99 Ark. App. 87, 257

S.W.3d 554 (2007).  But any delay here, were it termed as such, was well short of this.

Moreover, because temporary total disability benefits are paid at a higher rate, any delay

here in transitioning from the payment of temporary total to permanent partial disability

benefits inured to Claimant’s benefit.  Regardless, it is well-settled that controversion does

not lie where a respondent has accepted compensability but delays payment in a

reasonable attempt to investigate the extent of the disability.  See Horseshoe Bend v.

Sosa, 259 Ark. 267, 532 S.W.2d 182 (1976); Hamrick v. The Colson Co., 271 Ark. 740,

610 S.W.3d 281 (Ark. Ct. App. 1981).  That certainly applies here.

Claimant, through the testimony of her husband, sought to show that Respondents

No. 1 communicated their intention to controvert further benefits.  Mr. Strother stated:

Well, Your Honor, we received a letter and our interpretation of that letter
was that workmen’s comp wanted to reach a settlement and that they had
done all that they were going to do.

Claimant’s counsel at the hearing acknowledged that the alleged letter was not in

evidence; but the parties agreed that the record would be held open to receive it.  But no

such letter was ever offered.  I do note, however, that there is an item of correspondence

in evidence from the Respondent carrier that indicates their willingness to entertain
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7The final payment, on August 18, 2009 and in the amount of $514.00, was
clearly for two weeks of benefits.

settlement.  But that letter, part of Respondents No. 1 Exhibit 3, is dated August 25,

2009–years after payment of the impairment rating was initiated.  In fact, the stated

purpose of the letter was to inform Claimant’s counsel that permanent partial disability

benefits had not only been paid in full, but had allegedly been overpaid (discussed infra).

In sum, I do not find, based on the evidence and in light of the law, that Respondents No.

1 controverted Claimant’s entitlement to the sixteen percent (16%) rating.  Consequently,

she has not established by a preponderance of the evidence that her counsel is entitled

to a fee on it under § 11-9-715.

D. Whether Respondents No. 1 are entitled to a credit for alleged overpayment of

permanent partial disability benefits.

Respondents No. 1 have argued that Claimant was overpaid permanent partial

disability benefits amounting to $24,851.00, and that they are entitled to a credit for this

sum.  Based on Claimant’s stipulated permanent partial disability rate of $257.00, her

sixteen percent (16%) whole-body impairment rating entitled her to benefits for 72 weeks

at that amount, equal to $18,504.00.  However, per Respondents No. 1 Exhibit 3, which

I credit, she received a total of 177 weeks7 of benefits, amounting to $45,489.00.  In a

letter from Respondent carrier to Claimant’s counsel dated August 25, 2009 that is part of

this exhibit, the carrier “calculated her overpayment to be 104 6/7 weeks or $24,851.  This

does not comport with the payout history in the exhibit for two reasons.  First, I can find no

evidence that there was ever a payment of only a 6/7 week of benefits; only whole weeks
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were paid, per the spreadsheet.  Second, the $24,851.00 figure does not comport with the

stipulated compensation rate of $257.00, despite the fact that this rate is cited in the

correspondence.  Based on my own review of the evidence, I find that Claimant was

overpaid in the amount of $26,985.00.  Respondents No. 1 are entitled to a credit for this

amount.  See Boone. v. Ark. Ore. Pneumatics, 2007 AWCC 130, Claim No. F109011 (Full

Commission Opinion filed November 2, 2007).

E. Whether Claimant is entitled to a controverted attorney’s fee with respect to the

claim for permanent and total/wage loss disability benefits.

As set out above, I have found that Claimant is permanently and totally disabled.

Furthermore, I find that Respondents No. 1 have controverted Claimant’s entitlement to

benefits in connection with this; Respondent No. 2 did not controvert this.  Her attorney is

entitled to a controverted attorney’s fee on those benefits pursuant to § 11-9-715, at the

expense of Respondents No. 1.  See Goodwin v. Phillips Petroleum Co., 72 Ark. App. 302,

37 S.W.3d 644 (2001).
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CONCLUSION AND AWARD

Respondents No. 1 are directed to pay benefits in accordance with the findings of

fact set forth above.  All accrued sums shall be paid in a lump sum without discount, and

this award shall earn interest at the legal rate until paid, pursuant to Ark. Code Ann. § 11-

9-809 (Repl. 2002).  See Couch v. First State Bank of Newport, 49 Ark. App. 102, 898

S.W.2d 57 (1995).

Claimant’s attorney is entitled to a 25 percent (25%) attorney’s fee awarded herein,

one-half of which is to be paid by Claimant and one-half to be paid by Respondents No.

1 in accordance with Ark. Code Ann. § 11-9-715 (Repl. 2002).  See Death & Permanent

Total Disability Trust Fund v. Brewer, 76 Ark. App. 348, 65 S.W.3d 463 (2002).

IT IS SO ORDERED.

________________________________
Hon. O. Milton Fine II
Administrative Law Judge


