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STATEMENT OF THE CASE

On September 11, 2012, the above-captioned claim was heard in Little Rock,

Arkansas.  A prehearing conference took place on August 6, 2012.  A prehearing order

entered that same day pursuant to the conference was admitted without objection as

Commission Exhibit 1.  At the hearing, the parties confirmed that the stipulations, issues,

and respective contentions were properly set forth in the order.

Stipulations

The parties discussed the stipulations set forth in Commission Exhibit 1.  They are

the following, which I accept:

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.
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2. The employee-self-insured employer relationship existed on October 21,

2010, and at all pertinent times.

3. Claimant’s average weekly wage of $358.00 entitles her to compensation

rates of $239.00/$179.00.

4. Claimant reached the end of her healing period on June 22, 2011.

Issues

At the hearing, the parties discussed the issues set forth in Commission Exhibit 1.

The following were litigated:

1. Whether Claimant sustained a compensable injury to her right shoulder by

specific incident.

2. Whether Claimant is entitled to reasonable and necessary medical

treatment.

3. Whether Claimant is entitled to temporary total disability benefits from

November 1, 2010, to June 22, 2011.

4. Whether Claimant is entitled to a controverted attorney’s fee.

All other issues have been reserved.

Contentions

The respective contentions of the parties read:

Claimant:

1. Claimant contends that she sustained an injury by specific incident to her

right shoulder on the date of injury.  Claimant timely reported the injury.

Respondents initially accepted the claim as compensable and sent Claimant
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1This contention is at odds with the fourth stipulation.

to Dr. Yates, a general practitioner, who felt Claimant’s problems were

Parkinson’s disease.  Thus, further benefits were denied.  Claimant contends

that she has objective evidence of injury in the form of a rotator cuff tear that

is related to her specific incident injury.

2. Claimant has seen doctors at Sherwood Urgent Care and UAMS

(Dr. Gruenwald), after the claim was denied, and she has had medications

and physical therapy.  Claimant contends that the treatment is reasonably

necessary to treat her injury and that she is entitled to continued treatment

under the direction of Dr. Gruenwald.

3. Claimant has been totally incapacitated from any kind of work from

November 1, 2010, and continuing.  No physician has released her to return

to work and she has not been opined to be at MMI.1  Claimant contends that

she is entitled to temporary total disability benefits for the period claimed.

4. Claimant contends that Respondents have controverted this claim with

respect to the benefits claimed at present.  Therefore, Claimant contends

she is entitled to maximum attorney’s fees on all benefits awarded.

Respondents:

1. Respondents contend that the claimant cannot establish a compensable

injury to her right shoulder as defined in Ark. Code Ann. § 11-9-102(4)(A)(i).

2. The respondents respectfully reserve the right to supplement this Prehearing

Questionnaire at a later date.
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FINDINGS OF FACT AND CONCLUSIONS OF LAW

After reviewing the record as a whole, including medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of Claimant and to observe her demeanor, I hereby make the following findings

of fact and conclusions of law in accordance with Ark. Code Ann. § 11-9-704 (Repl. 2002):

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The stipulations set forth above are reasonable and are hereby accepted.

3. Claimant has not proven by a preponderance of the evidence that she

sustained a compensable injury to her right shoulder.

4. Because of the above finding, the remaining issues are moot and will not be

addressed.

CASE IN CHIEF

Summary of Evidence

Claimant was the sole witness at the hearing.

In addition to the prehearing order discussed above, the exhibits admitted into

evidence in this case consist of Claimant’s Exhibit 1, a compilation of her medical records,

consisting of one index page and 42 numbered pages thereafter; and Respondents’ Exhibit

1, another compilation of Claimant’s medical records, along with her Form AR-N and the

Wal-Mart Associate Incident Log Form, consisting of one index page and 19 numbered

pages thereafter.
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ADJUDICATION

A. Compensability

Introduction.  Claimant has contended that she sustained a compensable injury to

her right shoulder as the result of a specific incident at work.  Respondents, in turn, deny

that she can meet her burden of proof.

Testimony.  Claimant testified that she is 68 years old, has a graduate equivalency

degree, and attended college for one year.  As the parties have stipulated, Claimant was

employed by Respondent Wal-Mart on October 21, 2010, and at all relevant times.  She

stated that she was employed there for 14 years.  On the date at issue, she was working

as a stocker in the Searcy Super Center in the department that deals with baby

merchandise.  However, her regular assignment was in the domestics department–dealing

with linens, etc.  Claimant related:

I was put over into the baby department to work it because they didn’t have
anyone to do that area, and I had to get my freight from the back of the store,
so I went back there and there was a great big cart really loaded down with
baby food and formula and stuff like that.  And the cart was so loaded that
I couldn’t move it but an inch at [a] time.  I would push for a while, then I
would try to pull it.

This cart, called a “skyrocket cart,” had two shelves.  She described it as being five to six

feet long, and five to six feet tall.  Despite the cart’s size and the difficulty in moving it,

Claimant was finally successful in getting it to the baby department.  This occurred about

11:00 p.m. to midnight.  With respect to her symptoms at that time, the following exchange

took place:
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2Under Buxton v. City of Nashville, 132 Ark. 511, 201 S.W. 512 (1918), I take
judicial notice that October 27, 2010 was a Wednesday.

A. [After reaching the department] I was, you know, exhausted and hurt,
hurting, but I went ahead and did my work, because it was always
hurting, you know, at the end of the week after working all week.

Q. Okay.

A. And I went ahead and finished my job and when–

Q. Let me stop you right there.  When you were pushing, did you feel
anything unusual happen to your shoulder or to your hip?

A. Yeah, it just felt like it went limp or numb or something.

Q. Did you hear or feel any pops?

A. No.

Q. You didn’t feel any give-ways or pops of any kind?

A. No.  It was just sore.

Q. Okay.  So you finished up doing your stocking.  Is that correct?

A. Yes.  Until I got to the point where I couldn’t lift anything else.

Q. Why could you not lift anything else?

A. My arm just kept getting weaker and weaker and hurting more.

Q. Okay.  Is this your right shoulder or your left shoulder?

A. My right.

However, Claimant later changed to testimony and stated that she injured her

shoulder on October 27, 2010.2  She stated that on October 21, 2010, she was picking

something up at work and felt a “pop” and pain in her right hip.  That alleged injury is not

before me; but it is relevant in determining what occurred during the period at issue.
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Claimant testified that she informed a manager named Jen about that alleged incident and

injury, but the manager did not respond.  Also, under cross-examination, she expounded

on her earlier description concerning what she was doing at the time of the alleged

shoulder injury:

Q. Can you identify a particular thing you were doing besides just kind
of general pushing and pulling?

A. Yeah, I was, with all my strength, I was pulling and pushing my feet
against the floor and pulling this cart.  Then, after I got over there with
the cart, I was exhausted.  Then I had to open all those boxes and put
stuff on the shelves and then break down the boxes.  And I just got to
the point where I couldn’t tear a piece of paper.

Q. You just got tired?

A. It just quit.

While Claimant stated that a co-worker witnessed her struggling with the skyrocket cart,

she did not tell anyone that she had been injured.

After her shoulder was allegedly injured, she continued to work.  But once she felt

that she could no longer work, at about 4:30 a.m. (her shift did not end until 6:00), she told

Chad, the store manager, that she was unable to continue and had to leave.  He allowed

her to clock out and go home.  She did not tell him that she had been injured because at

that time, she attributed her symptoms to simple soreness from working–something she

had experienced in the past.  Claimant expected to recuperate over the weekend and

return to work the following Sunday, October 30, 2010.  However, after treating her arm

with ice and Naproxen, she was still experiencing problems with it.  When she returned to

the store on Sunday, she told them that she was unable to work with her right arm, but that

her left was still okay.  However, she was informed that unless she was “100 percent, she
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would not be allowed to work.  She testified that she told “several managers” that her

physical problems were work-related.

But she did not fill out any reporting forms until the following day, Monday,

November 1, 2010.  Shown the Form AR-N that is in evidence, she identified the date at

the bottom as being in her handwriting (although she later admitted she was not sure of

this), and admitted that she signed it.  However, that form is silent as to the date or location

of the alleged incident, and she denied filling out any of the other information on it.  She

stated that she identified her shoulder (along with her hip) as being hurt because the

shoulder “was [her] main complaint.”  The cart-pushing incident is what led to the report.

As for the Wal-Mart Associate Incident Log Form that is in evidence, she admitted filling

it out and signing it as well.  In that instance, the form reflects that the incident took place

on October 21, 2010 at 4:00 a.m.  She confirmed that this report had nothing to do with the

alleged cart incident–and that she did not fill out such an incident form concerning it.

She was sent to Dr. Terrence Yates, who was the company doctor.  After seeing him

twice, after which he released her, Respondents denied the claim.  Thereafter, Claimant

treated with Dr. Michael Justus, her family physician.  He sent her to physical therapy and

ordered an MRI, which took place on November 30, 2010.  Thereafter, Claimant went to

Dr. Johannes Gruenwald.  She was not determined to be a good candidate for surgery, so

the doctor instead administered a cortisone injection and had her alternate heat and ice

and take Naproxen.  Eventually, in June 2011, Dr. Gruenwald released her, and no

additional treatment was offered.  Since then, Claimant has continued to use Naproxen

and to perform the exercises for the shoulder that had been recommended.
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Claimant admitted that she had some previous problems with her right shoulder.

In 2001, while working for Wal-Mart, she was trying to move a case of weights when it

tilted and fell, pulling her shoulder.  Thereafter, she underwent an injection; no surgery was

offered in that instance, either.  Claimant testified that while since then her shoulder would

become sore “[e]very now and then,” the condition would resolve without treatment and

she continued to work.  While she testified that she only saw a doctor once in connection

with this incident, the record reflects that she treated off and on for three months after the

occurrence.  Moreover, she even mentioned it in 2007 when going to a doctor for that

shoulder.

She maintained that she has not injured her shoulder again since the alleged

incident in October 2010.  Asked about her current condition, Claimant related that the

muscle in her right arm about two inches below the shoulder “draws up in a knot,” and that

the shoulder “catches” if she attempts to lift something in front of her.  As a result of these

difficulties, she has to compensation by, for example, pushing her vacuum clean with aid

of her stomach.

Asked why Claimant had waited so long to report the alleged shoulder injury, she

responded that notwithstanding her long tenure at Wal-Mart, she was unaware of their

policy concerning prompt reporting of work-related injuries.

Medical Evidence–Pre-incident.  Claimant presented on June 25, 2001 with right

shoulder pain and related that three weeks before, she had tried to move a case of weights

and it had tilted and fell and pulled on her shoulder.  Dr. Ronald Baker on September 17,

2001 diagnosed her as having a right shoulder strain and bicipital tendinitis.
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She saw Dr. Kyle Blickenstaff concerning her right shoulder on May 30, 2006, but

denied any acute trauma.  He found her complaints to be consistent with impingement

syndrome.  Dr. Robert Brewer saw her on a rheumatology consultation on April 26, 2007.

He diagnosed her as having a frozen shoulder and injected the shoulder.

Medical Evidence–Post-incident.  The record of Claimant’s November 1, 2010 visit

to Dr. Yates reads in pertinent part:

Ms. Sterling presents today with problems relating to her right shoulder and
right posterior hip which she relates to work injuries through Wal-Mart Super
Center.  First of all, she presents with complaints of pain in her right
posterior hip that have been present since 10/21/10.  She said at that point
at work she was lifting some freight and in the process she felt a pop and a
pin in her right inferior posterior buttock.  Said it is almost her upper leg.
Since that time, the area has remained very sore and tender . . . Secondly,
she presents with history of right shoulder and upper extremity
discomfort.  She states on Thursday October 28th she was in an area
that she normally does not work.  She was opening up small cases of
freight.  She normally works in domestic which she just opens larger
boxes less infrequently [sic].  Here she was opening a large number of
boxes because they were smaller and more frequently.  Said the glue
made if difficult for her to pull the boxes open.  It was after performing
this function for most of the day that she developed pain in her right
upper extremity, in particular her right shoulder and upper back.  Since
that time, the area has been very sore and tender to her.  She denies any
paresthesias.  No weakness down the arm.

Yates assessed her as having, inter alia, a right shoulder strain and prescribed medication

and therapy.  When she returned to Dr. Yates on November 8, 2010, she told him that “she

thinks her symptoms are probably more related to her Parkinson than what she initially

thought was from overuse or doing a different job.”  Claimant reporting aching in her right

upper extremity and hip; but Yates wrote,

She apparently has had similar discomfort in these areas in the past when
she was first diagnosed Parkinson.  Indeed reviewing her chart, she saw a
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rheumatologist in April of 2007.  At that time was having right arm weakness
and dysfunction.  Had discomfort in her right hip.  She feels like that she is
going to need to have her Parkinson addressed as far as her symptoms.
She said it may be what she did just aggravated the underlying problem but
was probably not the cause.

Yates assessed her as having, inter alia, right upper extremity pain and dysfunction and

right posterior hip pain.  But he added, “Both of these most likely secondary to Parkinson.”

The record of her November 10, 2010 visit to Dr. Justus reads in pertinent part:

The patient does complain of chronic pain in her right shoulder, right arm,
which she is uncertain as to the etiology believing that there [may be] some
Parkinson issues and yet she is also being followed for right upper extremity
pain associated with her job at Wal-Mart.

Claimant went on her own to Dr. Chad Sherwood, who assessed her as having a

sprain/strain of the rotator cuff and ordered an MRI of the right shoulder.  The test,

conducted on November 30. 2010, showed a complete tear of the supraspinatus,

subscapularis and biceps tendons; an anterior/inferior joint capsule tear; large joint

effusion; a focal tear of the articular surface Deltoid muscle fibers; AC joint arthritis; and

a small amount of fat interposed between the anterior Deltoid and proximal humeral shaft.

The report reads:  “findings may represent chronic fatty proliferation due to local steroid

therapy or possibly a lipoma.”

When Dr. Gruenwald saw Claimant on December 10, 2010, he noted that her

Parkinson’s was of more than five years’ duration.  On December 22, 2010, he noted her

MRI findings of tears and stated that the MRI also showed “significant atrophy . . . and we

feel that surgical intervention would not be beneficial for the patient.”  He recommended

physical therapy, but Claimant refused both that and an injection.  When she returned to

Dr. Gruenwald on February 2, 2011, he wrote that her rotator cuff tear was “chronic.”  He
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explained that he did not feel that Claimant “was a very good surgical candidate due to

both her chronic nature of her tear with atrophy as well as her Parkinson’s disease.”  She

was given an injection.

Dr. Jody Bradshaw, a colleague of Gruenwald, noted on March 16, 2011 that

Claimant had been having right shoulder problems “since she did some particular heavy

lifting at Wal-Mart as a stocker.”  He again noted that Gruenwald and he “feel like she is

not a great surgical candidate due to her Parkinson’s disease and the atrophy and

chronicity of her cuff tear.  Dr. Gruenwald released her on June 22, 2011 to light duty

because she had completed physical therapy.  But he added:  “at this point [Claimant] will

most definitely experience a recurrence of symptoms with a return to heavy lifting, or

strenuous pushing/pulling.”  (Emphasis in original)

Non-medical Evidence.  In a Form AR-N signed by Claimant and dated November

1, 2010, reported injuring her “hip n shoulder Right side” as the result of the following:

“Lifting a box of freight heard something pop.”  In an Associate Incident Log Form with the

same date, stated that she was injured at 4:00 a.m. on October 21, 2010 when she “Lifted

Boxs [sic] of freight” and further related:  “I picked up a box of freight and felt extreme pain

& heard a pop.”

Standard.  In order to prove the occurrence of an injury caused by a specific

incident or incidents identifiable by time and place of occurrence, a claimant must show

that:  (1) an injury occurred that arose out of and in the course of his or her employment;

(2) the injury caused internal or external harm to the body that required medical services

or resulted in disability or death; (3) the injury is established by medical evidence
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supported by objective findings, which are those findings which cannot come under the

voluntary control of the patient; and (4) the injury was caused by a specific incident and

is identifiable by time and place of occurrence.  Mikel v. Engineered Specialty Plastics, 56

Ark. App. 126, 938 S.W.2d 876 (1997).  If a claimant fails to establish by a preponderance

of the evidence any of the above elements, compensation must be denied.  Mikel v.

Engineered Specialty Plastics, 56 Ark. App. 126, 938 S.W.2d 876 (1997).  This standard

means the evidence having greater weight or convincing force.  Barre v. Hoffman, 2009

Ark. 373, 326 S.W.3d 415; Smith v. Magnet Cove Barium Corp., 212 Ark. 491, 206 S.W.2d

442 (1947).

With respect to aggravation of a pre-existing condition, an employer under the

Arkansas Workers’ Compensation Act takes an employee as the employer finds her.

Employment circumstances that aggravate pre-existing conditions are compensable.

Nashville Livestock Comm. v. Cox, 302 Ark. 69, 787 S.W.2d 64 (1990).  A pre-existing

infirmity does not disqualify a claim if the employment aggravated, accelerated, or

combined with the infirmity to produce the disability for which compensation is sought.  St.

Vincent Med. Ctr. v. Brown, 53 Ark. App. 30, 917 S.W.2d 550 (1996).  “An aggravation,

being an new injury with an independent cause, must meet the requirements for a

compensable injury.”  Crudup v. Regal Ware, Inc., 341 Ark. 804, 20 S.W.3d 900 (2000);

Ford v. Chemipulp Process, Inc., 63 Ark. App. 260, 977 S.W.2d 5 (1998).  This includes

the prerequisite that the alleged injury be shown by medical evidence supported by

objective findings.  See Heritage Baptist Temple v. Robison, 82 Ark. App. 460, 120 S.W.3d

150 (2003).
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A claimant’s testimony is never considered uncontroverted.  Nix v. Wilson World

Hotel, 46 Ark. App. 303, 879 S.W.2d 457 (1994).  The determination of a witness’

credibility and how much weight to accord to that person’s testimony are solely up to the

Commission.  White v. Gregg Agricultural Ent., 72 Ark. App. 309, 37 S.W.3d 649 (2001).

The Commission must sort through conflicting evidence and determine the true facts.  Id.

In so doing, the Commission is not required to believe the testimony of the claimant or any

other witness, but may accept and translate into findings of fact only those portions of the

testimony that it deems worthy of belief.  Id.

Discussion.  After consideration of the evidence, I must find that Claimant has not

met her burden of establishing a compensable injury.  This is because of three significant

problems with her case.  First, the evidence before me does not establish that a specific

incident, identifiable by time and place of occurrence, took place.  To the contrary,

Claimant in her testimony stated that when she was moving the cart, she never felt any

“pops” or “give-ways.”  Instead, it simply became sore, limp and numb as time wore on.

She related that she continued working but “got to the point where I couldn’t lift anything

else . . . My arm just kept getting weaker and weaker and hurting more.”  Claimant under

cross-examination elaborated in her earlier descriptions of what had occurred, stating that

she had become “exhausted” while struggling with the cart, but continued to have

difficulties once she reached the baby products section of the store and began stocking:

“Then I had to open all those boxes and put stuff on the shelves and then break down the

boxes.  And I just got to the point where I couldn’t tear a piece of paper.”  This comports

with what she told Dr. Yates on November 1, 2010:
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She states on Thursday October 28th she was in an area that she normally
does not work.  She was opening up small cases of freight.  She normally
works in domestic which she just opens larger boxes less infrequently [sic].
Here she was opening a large number of boxes because they were smaller
and more frequently.  Said the glue made if difficult for her to pull the boxes
open.  It was after performing this function for most of the day that she
developed pain in her right upper extremity, in particular her right
shoulder and upper back.

(Emphasis added)

But Claimant has contended only that her alleged shoulder injury was due to a

specific incident; she has not argued, even in the alternative, that it was gradual-onset in

origin.  However, even if she had done so, I could not find that she has met her burden of

proof.  A claimant seeking benefits for a gradual-onset injury must prove by a

preponderance of the evidence that:  (1) the injury arose out of and in the course of his or

her employment; (2) the injury caused internal or external physical harm to the body that

required medical services or resulted in disability or death; and (3) the injury was a major

cause of the disability or need for treatment.  Wal-Mart Stores, Inc. v. Leach, 74 Ark. App.

231, 48 S.W.3d 540 (2001).  Objective medical evidence is necessary to establish the

existence and extent of an injury, but it is not essential to establish the causal relationship

between the injury and the job.  Wal-Mart Stores, Inc. v. Van Wagner, 337 Ark. 443, 990

S.W.2d 522 (1999).  In Malone v. Texarkana Public Schools, 333 Ark. 343, 969 S.W.2d

644 (1998), the Arkansas Supreme Court held that there is a two-part test for determining

whether an injury is caused by rapid repetitive motion:  (1) the tasks must be repetitive,

and (2) the repetitive motion must be rapid.  If the first element is not met, the second is

not reached.  Id.; Westside High School v. Patterson, 79 Ark. App. 281, 86 S.W.3d 412

(2002).  Moreover, “even repetitive tasks and rapid work, standing alone, do not satisfy the
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definition.  The repetitive tasks must be completed rapidly.”  Malone, supra.  Nothing

before me shows that any of Claimant’s tasks on October 27, 2010 entailed rapid repetitive

motion.  Consequently, she had not proven that she sustained a compensable injury either

by a specific incident or by gradual-onset.

The second problem with Claimant’s case is that while she sought at the hearing

to tie her shoulder condition to something happening while she was moving the skyrocket

cart, this is the first appearance of this account in the evidentiary record.  The Form AR-N

reflects that she told management that she hurt her shoulder by lifting something and

feeling something “pop”–which is directly at odds with her hearing testimony that no such

“pop” occurred.  And as quoted above, Claimant told Yates on November 1, 2010–only

four days after the alleged incident and the same day that the report forms were

prepared–that she was injured while “opening a large number of boxes.”  For that reason,

I cannot credit her testimony on this point.

Third, Claimant has not shown the existence of objective findings of an acute

nature.  To be certain, there are objective findings of a shoulder condition; the MRI clearly

establishes this.  But the only doctor that assessed their origin, Dr. Gruenwald, opined

repeatedly in his records that the rotator cuff tears were “chronic.”  The Commission is

authorized to accept or reject a medical opinion and is authorized to determine its medical

soundness and probative value.  Poulan Weed Eater v. Marshall, 79 Ark. App. 129, 84

S.W.3d 878 (2002); Green Bay Packing v. Bartlett, 67 Ark. App. 332, 999 S.W.2d 692

(1999).  After consideration of this matter, I credit Dr. Gruenwald’s opinion because it

comports with the balance of the medical evidence.  In 2001, Claimant was diagnosed,
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following an incident involving a case of weights, as having a right shoulder strain and

bicipital tendinitis. She was later diagnosed as having impingement and frozen-shoulder

syndrome.  She underwent an injection for this in 2007.  Dr. Yates, in reviewing Claimant’s

symptoms without benefit of the MRI, tied them to previous complaints she had had, noting

that in 2007 she had experienced right arm weakness and dysfunction.  As Dr. Justus

wrote on November 10, 2010, even Claimant at that point was uncertain of the etiology of

her right shoulder and upper extremity problems, believing she might have Parkinson’s

issues.

In sum, I find that because Claimant has not proven by a preponderance of the

evidence that she suffered a right shoulder injury, documented by objective findings, that

arose out of and in the course of her employment at Wal-Mart–either as the result of a

specific incident or by gradual-onset–her claim for benefits as the result of that alleged

injury must be denied.

B. Remaining Issues

Because I have found that Claimant has not met her burden of proof concerning

compensability, the other issues–whether Claimant is entitled to reasonable and necessary

medical treatment, temporary total disability benefits and a controverted attorney’s fee–are

moot and will not be addressed.

CONCLUSION

In accordance with the findings of fact and conclusions of law set forth above, this

claim is hereby denied and dismissed.

IT IS SO ORDERED.
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________________________________
Hon. O. Milton Fine II
Administrative Law Judge


