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TAMMY SMITH, EMPLOYEE CLAIMANT

PAFFORD MEDICAL BILLING SERVICES, EMPLOYER RESPONDENT
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Hearing conducted before Administrative Law Judge S. Dale Douthit in the

Hempstead County Courthouse, Pike County, Arkansas.

Claimant was represented by Honorable Steven McNeely, Attorney at Law,

Little Rock, Arkansas.

The respondents were represented by Honorable Randy Murphy, Attorney at

Law, Little Rock, Arkansas.

STATEMENT OF THE CASE

On December 15, 2011, the above captioned claim came on for a

hearing in Hope, Arkansas. 

A prehearing conference was conducted in this matter on October 4,

2011, and a Prehearing Order was filed on October 5, 2011.  A copy of the

Prehearing Order was marked as Commission Exhibit “1" and made a part of

the record herein without objection, subject to any modifications made at the

full hearing.  

At the full hearing, the parties stipulated to the following:

1) The Arkansas W orkers’ Compensation Commission has
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jurisdiction of this claim.

2) The employee-employer-carrier relationship existed at all

relevant times, including March 3, 2009.

3) On March 3, 2009, the claimant sustained a compensable injury

to her left elbow. 

4) Claimant’s average weekly wage of $340 per week would entitle

her to compensation rates of $266 per week for Temporary Total

Disability benefits and $170 per week for Permanent Partial

Disability benefits. 

5) The Administrative Law Judge Opinion filed March 15, 2010,

Affirmed and Adopted by the Full Commission by Opinion filed

September 2, 2012 and the Court of Appeals Opinion filed March

2, 2011, is res judicata and the law of the case.

6) Some benefits have been paid pursuant to the Commission

award.

7) Claimant was granted a Change of Physician from Dr. Doug

Thompson to Dr. Mark Bailey on August 15, 2011.

8) Parties agree that respondents offset amount for unemployment

benefits received by the claimant is $9,396 (set amount

represents  $162 per week in benefits times 58 weeks of

benefits). (T.p.45, lines 1-12)

At the full hearing the parties outlined several issues to adjudicated at

the December 15, 2011 full hearing. One issue was determination of the

proper offset for unemployment benefits received by the claimant; however,

at the full hearing the parties agreed to withdraw the issue of the

unemployment offset and a stipulation was reached. Therefore, by agreement

of the parties the issue of proper unemployment offset was removed for
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determination.  (T.p.45, lines 1-12) Additionally, at the prehearing conference

the parties agreed the issue of whether penalties should be assessed against

respondents pursuant to Ark. Code Ann.§ 11-9-802 (c) or (e) would be

addressed at the full hearing for adjudication;  however, at the full hearing

claimant’s counsel requested all issues regarding penalties and interest be

removed for adjudication purposes at the December 15, 2011,full hearing, and

therefore all issues regarding penalties and interest  against respondents

were removed for adjudication purposes on that date. (T.p.6, lines 4 & 5)

Therefore, by agreement of the parties, the following issues were left open for

adjudication at the December 15, 2011 full hearing: 

1) Whether the claimant is entitled to Additional Medical Treatment,

2) Whether the claimant is entitled to Temporary Total Disability

from May 15, 2010 to a date to be determined, 

3) Attorney fees as related to the unemployment offset.

At the full hearing, claimant contended  she is entitled to all payments

of the Arkansas Court of Appeals Opinion dated March 2, 2011. Claimant

contended entitlement to additional reasonable and necessary medical

treatment as prescribed by Dr. Bailey and contended entitlement to

Temporary Total Disability benefits from date of last payment to a date yet to

be determined. Claimant contended  that the lengthy litigation has delayed her

medical treatment and forced her to remain in her healing period. Claimant
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contends she’s entitled to ongoing Temporary Total Disability benefits.

Claimant  contends  respondents owe attorneys fees regardless of the fact

that they get a credit for any unemployment benefits. Claimant contends that

she preserves all issues not raised herein, including but not limited to

permanency, outstanding medical bills, mileage and vocational retraining. 

Respondents contended at the full hearing that Temporary Total

Disability benefits in the amount of $227 per week had been paid for the

period of March 27, 2009 through May 14, 2010. Respondents contend that

payments were terminated on May 14, 2010, in reliance of Dr. Thompson’s

deposition and medical records testimony regarding the claimant’s Maximum

Medical Improvement (MMI) date. Respondents are in the process of

calculating appropriate benefits in accordance with the updated medical

records received from Dr. Thompson. Respondents contend that all

appropriate benefits have been paid. 

DISCUSSION

This claim has been the subject of previous adjudication before the

Arkansas Worker’s Compensation Commission and the Arkansas Court of

Appeals. After a full hearing on December 17, 2009, this administrative law

judge filed an Opinion on March 15, 2010, wherein the claimant was found
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to have sustained a compensable left elbow injury. Said Opinion of March

15, 2010 has been incorporated by reference by agreement of the parties

and outlines the claimant’s medical care up to the December 17, 2009

hearing. Detail of the claimant’s medical history regarding her left elbow,

including but not limited to her two surgeries, up through December 17,

2009 are hereby incorporated by reference as contained in the March 15,

2010 Opinion.

In short, per my March 15, 2010 Opinion, I found that the claimant

was stil l within her healing period for her compensable left elbow injury and

ordered the respondents to pay all medical treatment related to her

compensable left elbow injury as well as Temporary Total Disability

benefits to a date to be determined. According to the claimant’s testimony

she still suffers from left elbow problems and has a current

recommendation for a third surgery. (T.p.24, lines 11-16) The claimant

testified as follows regarding some of the current problems with her left

arm: 

A “W ell, I can’t extend it out all the way, and like if I’m

trying, like if I go to pour tea, I tried to pour a pan of tea

into the pitcher, and it released and I dropped it.

Draining macaroni and cheese, holding the pan, my left

hand just kind of gave out on me, and I dropped it. It

hurts every day, and I can’t do a lot of things that I used

to do. Mainly, it just hurts all the time. 

Q Have you worked anywhere since Pafford let you go?

A No, sir.
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Q Okay. W ill Pafford put you back to work?

A No, sir.

Parties agree that the respondents quit paying Temporary Total

Disability Benefits on May 14, 2010. Claimant credibly testified that she

has not worked anywhere since May 14, 2010. At the full hearing,

respondents counsel argued that Dr. Thompson’s deposition taken January

4, 2010, and found as respondent’s exhibit #2, page 9, gives them the

basis for finding the claimant at Maximum Medical Improvement and

stopping her Temporary Total Disability benefits. Dr. Thompson’s January

4, 2010 deposition found at respondent’s exhibit #2, page 9, lines 16,

states:

“Well, when I see her back this month the plan is to start

getting a little bit more aggressive in terms of strengthening

and range of motion. It’s probably going to take a little over

three months before she’s got – back to Maximum Medical

Improvement.”

Respondents argue claimant was back to Maximum Medical Improvement

some time prior to May 14, 2010, but that they continued to pay Temporary

Total Disability benefits through May 14, 2010. It must be noted that Dr.

Thompson in his July 28, 2011 reported found at claimant’s exhibit #2,

page 16 also stated:

“Tammy R. Smith has been under my care since April 7, 2009.

I had released her to go back to work on light duty as she is

still in the healing period for her left elbow. We have attempted

to refer her on to an elbow specialist for lateral elbow ligament
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reconstruction with auto graph or allograph. We tried to get

that authorization through the adjuster who had not authorized

that referral at that time but would try to arrange it. Apparently

that is not been done and I feel that it is appropriate for her to

be able to be evaluated and treated for complicated lateral

ligament reconstruction for her elbow which I am incapable of

doing in my general orthopedic practice. I request that you

work with her to authorize that referral to an elbow specialist

for reconstruction.”

Additionally, in a report from Dr. Mark Bailey, dated August 29, 2011

found at claimant exhibit #2, page 17, Dr. Bailey states:

“At this time I think she would benefit from a bursectomy

principally.”

Dr. Ahmadi stated in his report from December 5, 2011, found at claimant’s

exhibit #3, page 5, stated: 

“The pain deep in the front of the elbow is coming from partial

thickness tear of the biceps tendon distally that has been

confirmed with physical exam and MRI. The posterolateral part

of the pain is coming from the posterolateral rotator instability

of the elbow and deficient lateral collateral ligament. W e went

over this in detail with the patient. We went over surgical

verses non surgical management for this condition. Pros and

cons of each option and also with complications associated

with surgery were explained to the patient in detail. The

surgical option for the patient will be reconstruction of the

lateral collateral ligament, osteocapsular release of the elbow,

and eventually repair of the distal biceps tendon tear. The

patient agreed with this plan and wants to proceed with the

surgical option. Paperwork was done in the office and we are

gong to proceed with the surgery.”

Multiple doctors have recommended a third surgery for the
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claimant’s left elbow injury, however, respondents contend that such

surgery is not reasonably necessary. Claimant is requesting the additional

surgery now recommended by Dr. Bailey and Temporary Total Disability

benefits from May 15, 2010, to a date to be determined. Claimant is also

requesting attorneys fee on the full award of all Temporary Total Disability

benefits. Respondents have contended that attorneys fees should only be

awarded for Temporary Total Disability benefits in excess of the claimant’s

unemployment offset amount. Claimant has stipulated that respondents are

entitled to an offset for the unemployment benefits that claimant received in

the amount of $9,396; however, claimant contends that an attorneys fees is

appropriate for the entire award of Temporary Total Disability benefits and

not just for those Temporary Total Disability benefits in excess of the

claimant’s unemployment offset.  

ADJUDICATION

An employer shall promptly provide for an injured employee such

medical treatment as may be reasonablely necessary in conjunction with

injury received by the employee. Ark. Code Ann.§ 11-9-508 (a). Claimant

bears the burden of proving that he or she is entitled to additional medical

treatment. Dalton v. Allen Engineering Company, 66 Ark. App. 201, 989
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S.W.2d 543 (1999). What constitutes as reasonable necessary medical

treatment is a question of fact to be determined by the Commission. Wright

Contract & Company v. Randall, 12 Ark. App. 358, 676 S.W.2d 750 (1984). 

In the case at hand, the claimant credibly testified that she continues

to suffer pain due to her compensable left elbow injury. Further, all of the

doctors that have seen the claimant since the last hearing in this matter on

December 17, 2009, have recommended at least some additional medical

treatment. Respondents, in their own medical exhibit, found at respondent’s

exhibit #1, page 1, reflects a report from Dr. Thompson wherein he stated

on July 28, 2011, “We have attempted to refer her on to an elbow specialist

for lateral elbow ligament reconstruction with autograph or allograph.” 

Even Dr. Rhodes, who admittedly saw the claimant only for an evaluation,

recommended at least “steroid injection to alleviate the pain and continue

therapy.” (Respondents exhibit #1, page 3). Dr. Bailey, on August 29, 2011,

stated: “At this time I think she would benefit from a bursectomy

principally.”  (Respondents exhibit #1, page 4). Additionally, Dr. Ahmadi

stated on December 5, 2011, “The surgical option for the patient will be

reconstruction of the lateral collateral ligament, osteocapsulary release of

the elbow and eventually repair of the distal bicep tendon tear.” (Claimant’s

exhibit #3, page 5). 

Nothing in the evidence now before the Commission supports the
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respondents position that additional medical treatment is not reasonably

necessary. The evidence now before the Commission overwhelmingly

shows the claimant’s request for additional medical treatment to be

reasonable, necessary, and related to her compensable left elbow injury. 

After reviewing the evidence in this case impartially, without giving the

benefit of the doubt to either party, I find the claimant has proven by a

preponderance of the evidence that the medical treatment now

recommended by Dr. Bailey and contained in the record herein to be

reasonable, necessary, and related to her compensable left elbow injury.

Therefore, I find respondents are responsible for the additional medical

treatment now recommended by Dr. Bailey for the claimant’s left elbow

injury pursuant to the Commission’s Rule 99.30. I further find that all

medical treatment related to the claimant’s left elbow contained in the

record herein have been reasonable, necessary and related to her

compensable left elbow injury and is therefore respondent’s responsibility.

Claimant contends she is entitled to Temporary Total Disability

benefits from May 15, 2010 to a date to be determined. The claimant

sustained a scheduled injury to her left elbow. The claimant is, therefore,

entitled to Temporary Total Disability compensation while she is within her

healing period and has not returned to work. Ark. Code Ann.§ 11-9-521 (a).

Wheeler Construction Company v. Armstrong, 73 Ark. App. 146, 41
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S.W .3d 822 (2001). 

I find that the claimant has proven by a preponderance of the

evidence that she remained in her healing period and did not return to work

from May 15, 2010, through a date yet to be determined. The evidence

clearly shows that the claimant has not worked anywhere since May 15,

2010 and the medical records contained herein show the claimant still

remains in her healing period and has remained so from May 15, 2010

through a date yet to be determined. Respondents argument that Dr.

Thompson’s deposition testimony from January 4, 2010, found at

respondent’s exhibit #2, page 9, somehow indicates the claimant reached

Maximum Medical Improvement on or about May 14, 2010 is without merit.

Dr. Thompson, in his deposition, did state “It’s probably going to take

another three months until she’s got – back to maximum medical

improvement.” (Emphasis added.) (Respondents exhibit #2, page 9, lines

18 &19) However, no medical provided has ever found the claimant at

MMI. For the respondents to argue that Dr. Thompson’s vague testimony

regarding MMI from his January 4, 2010, deposition somehow gave them a

legal authority of stopping the payment of Temporary Total Disability

benefits is a stretch, at best. Dr. Thompson never found the claimant at

MMI, and in fact his July 28, 2011, report which is page 1 of respondent’s

exhibit #1, clearly states, “She is still in the healing period for her left
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elbow.” For respondents to come to a hearing before this Commission in

December of 2011, and still argue for an MMI date of May 14, 2010, is

almost unconscionable. In any event, the claimant has multiple

recommendations of a third surgery for her left elbow, and is clearly still

within her healing period and has remained so since the last hearing in this

matter in December of 2009. Therefore, I find that the claimant has proved

by a preponderance of the evidence that she is entitled to Temporary Total

Disability benefits for her compensable left elbow injury from May 15, 2010

to a date yet to be determined, plus the maximum statutory attorneys fees.

A dispute has arisen between the parties on whether the claimant is

entitled to an attorneys fees on the entire award of indemnity benefits or

only that portion of indemnity benefits which was not offset by claimant’s

unemployment benefits. I have found herein that claimant is entitled to

Temporary Total Disability benefits from May 15, 2010, to a date yet to be

determined, plus maximum statutory attorneys fees in accordance with Ark.

Code Ann.§ 11-9-715. Attorneys fees in W orkers’ Compensation cases are

provided by statute in Arkansas and as a matter of public policy to enable

injured workers to obtain the services of an attorney in settlement of

controverted claims. Aluminum Company of America v. Neal, 4 Ark. App.

11, 626 S.W.2d 620, (1982). The purpose of Ark. Code Ann.§ 11-9-715 is

to place the burden of litigation expenses on the party that makes litigation
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necessary but controverting the claim. In the case at hand, respondents

have controverted virtually all aspects of this claim. Initially, respondent

even controvert compensability and litigation has become necessary for the

claimant to receive any indemnity benefits. Clearly, respondents have

necessitated the need for litigation in this claim.

Respondents argue that attorneys fees should only be awarded on

those indemnity benefits over and above the unemployment benefits

received by the claimant. I disagree. Nothing in Ark. Code Ann.§ 11-9-715

relieved any portion of the respondents liability for attorneys fees with

regard to unemployment benefits. Ark. Code Ann.§ 11-9-715 (a)(B)(ii),

states that fees shall be allowed only on the amount of compensation for

indemnity benefits controverted and awarded. In the case at hand, all

indemnity benefits stemming from the original Administrative Law Judge

Opinion filed, March 15, 2010, through the present were controverted by

the respondents. Further, all said indemnity benefits were awarded after a

full hearing and after Commission review. I find that the attorneys fees

awarded herein for legal services shall be at the maximum statutory

amount pursuant to Ark. Code Ann.§ 11-9-715 and shall not be decreased

because of any unemployment benefits the claimant received. Therefore,

respondents are responsible for the maximum statutory attorneys fees on

the full amount of any indemnity benefits awarded herein or as awarded in



TAMMY SMITH - F904433 -14-

the Administrative Law Jude Opinion filed March 15, 2010 and said

attorneys fees shall not be reduced due to unemployment benefits received

by the claimant. 

FINDINGS OF FACT AND CONCLUSIONS OF LAW

After reviewing the record as a whole, to include medical reports,

documents, and other matters properly before the Commission and having

had an opportunity to hear the testimony of the claimant and to observe her

demeanor, the following findings of fact and conclusions of law are hereby

made in accordance with A.C.A. § 11-9-704:

1) The Arkansas Workers’ Compensation Commission has

jurisdiction over this claim.

2) The stipulations agreed to by the parties are reasonable and

hereby accepted as fact.

3) The claimant has proven by a preponderance of the evidence

that the additional medical treatment now recommended by

Dr. Bailey, related to the claimant’s compensable left elbow

injury, is reasonable, necessary and related. Therefore,

respondents are responsible for all of the medical treatment

for the left elbow now recommended by Dr. Bailey in

accordance with Commission Rule 99.30.

4) Claimant has proven by a preponderance of the evidence that

she has remained in her healing period and did not return to

work from May 15, 2010 to a date yet to be determined.

Respondents are responsible for Temporary Total Disability

benefits to be paid to the claimant from May 15, 2010, through

a date to be determined.
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5) Claimant’s attorney, the Honorable Steven McNeely, is entitled

to maximum statutory attorney fees on the indemnity benefits

awarded herein, one half of which to be paid by the claimant

and one half to be paid by respondents in accordance with Ark.

Code Ann.§ 11-9-715, and the Arkansas Workers’

Compensation Rules and Regulations, Rule 10.  Further, it is

ordered that the attorneys fees awarded herein shall not be

diminished due to claimant’s unemployment benefits. 

ORDER

The claimant has proven by a preponderance of the evidence that

the additional medical treatment now recommended by Dr. Bailey is

reasonable, necessary, and related to her compensable injury. Therefore,

all medical treatment for the claimant’s left elbow now recommended by Dr.

Bailey is the responsibility of the respondents pursuant to Rule 99.30.

Claimant has proven by a preponderance of the evidence that she remains

in her healing period and did not return to work from May 15, 2010 to a

date to be determined. Respondents are responsible for the Temporary

Total Disability benefits for that period. 

Claimant’s attorney is entitled to maximum statutory attorney fees on

the indemnity benefits awarded herein, one half of which to be paid by the

claimant and one half to be paid by respondents in accordance with Ark.

Code Ann.§ 11-9-715, and the Arkansas Workers’ Compensation Rules

and Regulations, Rule 10. Any attorneys fees awarded shall not be
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diminished due to claimant’s unemployment benefits received.

All sums herein accrued are payable in a lump sum without discount

and this award shall bear interest at the maximum legal rate until paid.

IT IS SO ORDERED.

S. DALE DOUTHIT
Administrative Law Judge

SDD/as


