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Respondents represented by the HONORABLE WILLIAM BIRD, III, Attorney at Law, Little
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STATEMENT OF THE CASE

A hearing was conducted in the above style claim to determine the claimant’s entitlement

to additional workers’ compensation benefits.  On July 9, 2012, a pre-hearing conference was

conducted in this claim, from which a Pre-hearing Order of the same date was filed.  The Pre-

hearing Order reflects stipulations entered by the parties, the issues to be addressed during the

course of the hearing, and the contentions of the parties relative to the afore.  The Pre-hearing

Order is herein designated a part of the record as Commission Exhibit #1.

The parties have stipulated that the claimant earned an average weekly wage of $310.00,

which generates compensation benefit rates of $207.00/$155.00, for temporary total/permanent

partial disability.  Further, the claimant contends that he continued to work following his injury

until August 1, 2012, when he was let go. 
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The testimony of Paul Michael Sleeth and Tammy Doreen Sleeth, coupled with medical

reports and other documents comprise the record in this claim.

DISCUSSION

Paul Michael Sleeth, the claimant, with a date of birth of June 1, 1961, obtain his GED in

1981, and has some college education.  The claimant spent a considerable amount of his youth in

California.  

The claimant moved to Paragould, Arkansas on December 13, 2010.  Regarding his work

history prior to his employment by respondent, the claimant testified:

     I ran my own business for construction, for property
maintenance, for mechanical, painting, pretty much a jack of all
trades. (T. 9).

The testimony of the claimant reflects that he has generally worked on jobs requiring manual labor

and the use of his right upper extremity.  The claimant testified that in December 2010, he

commenced working at Monroe Shocks, Tenneco, in Paragould.  The claimant testified regarding

the nature of his work at Monroe:

     I worked on the shock line, the air-shock line.

     I just ran all phases of the equipment from welding the shocks
together all the way down to pressure testing them and putting
them on the line to be painted and so on. (T. 10).

The claimant offered that the job duties performed at Monroe required “a hundred percent” use of

his right arm.  The claimant denied having problems performing the work at Monroe.  The

claimant worked for Monroe for approximately four (4) months, until March 2011.  The claimant

was not made a permanent employee of Monroe, but was let go following hair-follicle drug test. 

The claimant maintains that he was clean - - not using drugs.
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Thereafter, the claimant secured employment with respondent-employer, a temporary

employment agency, on July 18, 2011.  The claimant was assigned to work at Nidec, formerly

Emerson Electric, by respondent-employer.  The claimant testified regarding his job assignment at

the afore:

     I started out in a- - it was considered a salvage position.  We
went through the whole plant and received all recyclable materials,
then, had to tear them down, break them down and bail them or
box them and ship them out to the recycler. (T. 12). 

The clamant explained that the afore job duties required the use of his right arm and shoulder:

     In lifting, in painting.  I went from salvage, and then, I also did
the yard work.  I also did the property maintenance work.  I also
did the painting.  So, everything I did was very physical and I used
my arm in everything I did. (T. 12). 

The claimant denied having any medical condition up through March 2011, that prevented him

from doing his work at Nidec through respondent-employer. 

The claimant acknowledged that in June 2011, he experienced some problem with his right

shoulder.  The claimant’s testimony reflects, regarding the afore:

     My wife had just had surgery.  I had no reverse in my truck, and
I had to take her to the hospital.  It was just - - just got done
sprinkling that day and when I went to push my truck - - I put it in
neutral and I went to push my truck at the front of the truck and my
hand slipped in the rain water and went up the hood and injured my
shoulder. (T. 13). 

The claimant went to the doctor on June 24, 2011, and was diagnosed with a right shoulder

dislocation.  The claimant acknowledged that the afore was not work-related.  In describing the

symptoms he experienced in his right shoulder from the dislocation, the claimant testified:

     Pretty much immobilized my arm, just - - I couldn’t use it at all. 
I was in pain. (T. 14).
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The claimant had worked at Nidec through respondent-employer from March 2011 up

until the day before the June 24, 2011, non-work-related right shoulder dislocation.  The claimant

was laid off by respondent-employer at that point, and remained out of work for approximately a

month.  Regarding his resumption of work following the June 24, 2011, non-work-related right

shoulder dislocation, the testimony of the claimant reflects:

     I went - - it was approximately thirty to thirty-two days and I
was called back to Nidec. (T. 15).

The clamant testified regarding the recovery of his right shoulder during the thirty days he was off

work:

     I was fine.  I followed the doctor’s orders from the first time. 
Spent approximately a few weeks in the sling and I was fine.  I
never had another problem with it. (T. 15). 

The claimant testified regarding the duties that he performed upon returning to the

employment of respondent-employer while being again assigned to Nidec:

     The duties I just described from physically running the forklift
and doing the salvage to mowing lawns, painting the buildings,
doing floors, I mean, everything, janitor work.  I sort of jumped
around from department to department.  We tore out a bunch of
lines, the equipment and stuff, and we had to scrap all of that out. 
Pretty much general utility. (T. 15). 

The claimant specifically used his right arm in performing the afore duties, and denies having any

physical limitations involving the right arm at the time.   The claimant’s testimony reflects that he

did not return to the doctor in connection with his right shoulder following the June 24, 2011,

dislocation, until January 2012.  The June 24, 2011, visit to Arkansas Methodist Medical Center

was the only visit that the claimant had for the right shoulder dislocation.  

The claimant continued his assignment at Nidec through January 2012.  The claimant
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testified regarding the events of January 16, 2012, at Nidec:  

     I was in the main plant getting ready to - - I was preparing to
paint the ceiling.  I was on a man lift.  We had just got done using
high-pressure hoses to plow all the paint chips off the ceiling, and
then, my next step was to take latex gloves and place them over the
fire sprinklers, so that we didn’t get any paint on them.  I did,
probably, I would guesstimate seventy-five sprinklers up and down,
up and down, and then, on the very last sprinkler as I wrenched
above my head with both my arms, which I had done seventy-five
times just to pull the sock or the glove over it like a sock, my arm
popped out.  It just fell off.  It just - - my arm just fell. (T. 16-17).

The claimant confirmed that he went to the doctor, Dr. Lance Monroe, on January 16, 2012, the

date of the injury.  The testimony of the claimant reflects that Dr. Monroe was not selected by

him, but rather either respondent-employer or Nidec selected same.   In terms of reporting the

January 16, 2012, injury to respondents, the claimant testified:

     To Greta, I’m not sure of her last name.  She was my Staffmark
supervisor who had placed me on the job. (T. 17).

The claimant testified the afore individual also instructed him to go to Dr. Monroe at Paragould

Doctor’s Clinic.  

The claimant testified that Dr. Monroe diagnosed his right shoulder complaint as a

dislocated right shoulder.  The claimant offered, regarding work attempted on his shoulder at the

doctor’s office:

     Yes, if you want to call it work.  They twisted it, they pulled it,
they pushed it, they did quite a bit of moving it around. (T. 18).

As to whether the doctor was successful in getting his right shoulder back in place, the claimant

testified:

     I don’t believe so.  They sent me to the emergency room from
that point. (T. 18).
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The claimant testified that he was sedated at the emergency room and that when he woke up his

right arm was back in place.  The claimant did not lose a day from work following the January 16,

2012, accident.  The claimant explained that as far as he was aware respondents paid for the

January 16, 2012, visit to Paragould Doctor’s Clinic.  

The claimant’s testimony reflects that there was not medical care provided to him after

January 16, 2012, at respondents’ expense.  The claimant testified that he paid for any additional

medical care in connection with the right shoulder injury.   

The claimant continued working for respondents until August 1, 2012.   Regarding his

work level during the afore period, the claimant testified:

     There was a period that they modified it and actually what I did
was I became the janitor for a while.  I was not allowed to drive any
of the equipment, but I was allowed to mop the floors and
maintenance the bathrooms and that was about it. (T. 19).

The testimony reflects that the claimant had medical restrictions of no lifting over fifty (50)

pounds effective until August 1, 2012. The claimant testified that “for the bigger share”

respondents accommodated his restrictions.  The claimant testified regarding the events of August

1, 2012, which resulted in him no longer working for respondents:

     Well, I was - - as a matter of fact, I was in the same spot that I
was in at the plant doing the same thing getting ready to blow the
rest of the ceiling off that I had started in January.  I was on a man-
lift, I was alone, I was using a high-pressure air hose.  We were
blowing the wood chips and dirt off above my head.  At that point
there - - should I - - at that point there, my arm started to hurt; so, I
let myself down.  I went to the nurse to get some Tylenol.  The
nurse had asked me how my arm was doing and I told her, “Not too
good.”  And she asked my “Why?”  I said, “Because I’m on the
man-lift again doing the ceiling.  And she told me that I’m not
allowed to be up there, because there is a doctor’s note stating I’m
not supposed to do that, but my supervisor had put me up there. 
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So, she called the public relations person, they called me into the
office and they told me that they no longer needed my services,
because I could not do the job.  My arm was hurting. 
(T. 20-21).

As a consequence of the afore, the claimant was sent home on August 1, 2012.   The claimant

testified that between January 16, 2012, and August 1, 2012, his right shoulder dislocated

approximately eight (8) times.   The claimant testified that he went to the hospital seven (7) of the

eight (8) times that his right shoulder dislocated, for which he paid.    

The claimant testified that prior to January 16, 2012, the only time that his right shoulder

dislocated was June 24, 2011.  The claimant denied ever having treatment for his right shoulder

prior to the June 24, 2011, date.  The claimant’s testimony reflects that the first dislocation of the

right shoulder occurred on June 24, 2011; the second on January 16, 2012; the third in February

21, 2012; the fourth February 22, 2012; the fifth was February 25, 2012; the next was within

seven days of  February 22, 2012.  

The claimant testified regarding the activities that he was engaged in at the time of the

dislocation of his right shoulder after January 16, 2012:

     Taking the sling off to get into the shower.  I rolled over one - -
well, on the 22nd that’s when that happened - - it happened.  So, I
went to the hospital, and I was sent home after they fixed it or put
in back in.  I went to bed that day or that day.   About one o’clock
in the morning I rolled over in bed, and it had dislocated again just
by normal sleeping.

     After that, I believe, it was probably in the shower or getting out
of the shower.  It seemed like any time I took the sling off, it would
just pop out. (T. 23). 

The claimant denied having another fall or automobile accident, or some big event that

immediately preceded dislocations 3 to 8, just daily living movements.  The claimant continued to
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work daily from January 16, 2012, through August 1, 2012.  Regarding any missed time from due

to the right shoulder dislocations, the claimant offered:

     I had missed - - I missed no time because of my arm.  I was sent
home for two days here two day there because they couldn’t use
me, but I’d never called in and I never took time off for my arm. (T.
24).

The claimant testified that when he went to the emergency room in June 21, 2011, for the

right dislocated shoulder he was only there for twenty-five to thirty minutes before he was

allowed to go home.  (T. 24).  The claimant compared the amount of time spent receiving medical

treatment for the work-related right dislocated shoulder incident of January 16, 2012, to the

earlier June 24, 2011, non-work related right shoulder dislocation:

     I didn’t get out of the hospital until after five o’clock and that
had happened, the initial injury happened at 10:00 in the morning. 
By the time I got to the doctor’s office it was - - and seen by the
doctor it was after one, and then, it was another four hours before I
was walking out of the hospital with my arm in socket. (T. 25).

The claimant maintains that he has not been able to perform normal activities of daily living since

January 16, 2012, in light of his right shoulder, explaining:

     I can’t raise my arm above my head.  I can’t lift anything heavy. 
I can’t use it.  I can’t - - I can’t use it hardly, I mean, and after that
many dislocations, I’m terrified to try to use it because of it
happening so easily. (T. 25).

The testimony of the claimant reflects that after being sent over to the company doctor at

Paragould Doctor’s Clinic on January 16, 2012, he was sent over to see Dr. Schechter on January

26, 2012.  The January 26, 2012, clinic note of Dr. Schechter reflects of the claimant’s right

shoulder:

Therefore, I think it would be reasonable to expect work comp to
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cover him for some rehabilitation from this most recent dislocation,
but I’m not sure that work comp would be willing to cover surgical
treatment or long-term problems related to instability. (CX #1, p.
11).

The claimant testified that respondents paid for one (1) day of rehabilitation for his right shoulder. 

Regarding the afore, the claimant’s testimony reflects:

     The rehabilitation was a month after I had seen Dr. Schechter. 
What happened is after I had seen him before they got me
scheduled for my rehabilitation, the workman’s comp denied it.  Dr.
Schechter’s office nurse appealed that.  It took thirty days, and they
went ahead and agreed to let me go through the rehabilitation.  I
reported for that.  I did one day’s worth of rehabilitation.  I went
home that afternoon and that night, my arm dislocated again.

     At that point Dr. Schechter said, “This is a moot point.” (T. 26).

The testimony of the claimant reflects that on January 16, 2012, when he went to the

Paragould Doctor’s Clinic, his right shoulder was swollen and bruised.  As to Dr. Monroe’s

assessment of a fracture of the humeral head, the claimant testified:

     He had said there’s a dent, a debit or something, but that’s all
that I can really recall to my knowledge.  (T. 27).

The testimony of the claimant reflects that he left the office of Dr. Monroe wearing a sling, which

he continued wearing for six (6) months.  The claimant testified that in addition to the one day of

physical therapy and the visit to Dr. Monroe’s office, respondents also paid Dr. Schechter’s bill

and for a couple of prescriptions.

The claimant testified that he continues to suffer from problems relative to his right

shoulder:

     It’s constantly popping and clicking and grinding.  I can’t lift
anything and it hurts all the time.  I mean, I can’t even raise my
head in bed or raise my arm in bed, you know, it’s just- - it feels
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like it’s going to fall off. (T. 28).      

The testimony of the claimant reflects that he has not been able to earn any meaningful wages

since August 2, 2012.   The claimant also noted that he has not performed any part-time or

sporadic kind of jobs or work since his employment was terminated by respondents on August 1,

2012.   The claimant’s testimony reflects that his only means of support is the $158.00, in weekly

unemployment benefits which he commenced receiving three (3) weeks after August 1, 2012.  

The claimant testified that he would like to be able to get back to the doctor for his right

shoulder.  The claimant would like to be seen by Dr. Shotts at the Paragould Doctor’s Clinic for

additional treatment of his right shoulder complaint.  The claimant has been seen by three (3)

doctors at the Paragould Doctor’s Clinic.  The claimant offered regarding the determining factor

as to which physician at the clinic saw a patient:

     I believe - - I’m not too sure, but I believe that those were the
emergency case where whatever doctor was open to see me the
soonest, I believe.

     Yes, they would tell me to go see doctor so-and-so at the clinic. 
The - - Staffmark would tell me that. (T. 29).

The claimant denied that the problems with his right shoulder of clicking, popping, pain,

inability to lift his arm while laying in bed, did not exist between June 24, 2011, and January 16,

2012.  The claimant denied that he was ever advised that he had a fracture of the humeral head

after the June 24, 2011, accident. 

During cross examination, the claimant acknowledged that the first injury he had to his

right shoulder on June 24, 2011, was a dislocation of the shoulder.  The claimant testified that

during this June 24, 2011, visit to the emergency room for his right shoulder complaint he was
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sedated in order to get his shoulder back in place.  As noted previously, the claimant was not on

the job or performing work-related services at the time of the June 24, 2011, accident. 

Regarding his activities at the time of the January 16, 2012, right shoulder complaint, the

claimant confirmed that he was reaching overhead and placing latex gloves over sprinkler, and

that it was at the point of placing the last latex glove when his shoulder dislocated.  The claimant

maintains that he had relayed the fact of placing the seventy-five gloves over the sprinklers to

medical provider at the time he sought treatment.  

The claimant commented on the discussion he had with Dr. Schechter, a Paragould

orthopedic surgeon to whom he had been referred, as reflected in the January 26, 2012, clinic

note of same.  (T. 32-33).  As to which incident was responsible for causing structural damage to

his right shoulder, the claimant was uncertain of any clarification furnished by Dr. Schechter. 

Regarding the afore, the claimant testified:

     Not to my knowledge, I mean, all he really emphasized is that I
needed surgery and that he would write – at that moment, but at
that point there he would like to do the therapy before the surgery. 
It seems that would work. (T. 33-34).

The claimant saw Dr. Schechter again in February 2012.  The claimant’s testimony reflects that he

has confidence in Dr. Schechter.  The claimant has seen Dr Schechter in connection with his right

shoulder injury since February 2012. 

The claimant testified that he was let go by respondents on August 1, 2012.  The claimant

confirmed that on August 16, 2012, he applied for short-term disability.  The claimant’s testimony

reflects, regarding completing the short-term disability application, that while he signed it, the

other writing on the document was not filled out by him, save for that designated for the
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employee.  The document reflects a positive response to the accident occurring at work, and no

response to the question of a same or similar condition in the past.  (T. 36-37).  While

acknowledging a similar condition in the past – the June 24, 2011 incident, the claimant offered

that he must have missed the question on the application.  As to the portion of the application that

was completed by the doctor’s office, the claimant testified, “I just took the paperwork to them”.

(T. 38).  

The testimony of the claimant reflects Dr. Shotts was the physician that he saw in

connection with the short-term disability form, although he was not seen by him on the day the

form was completed.  The claimant added:

     He saw me earlier, I’m not sure - - it wasn’t too much before
that he had seen me.  I’m not sure of the date. (T. 39). 

The claimant estimated that he has seen Dr. Shotts “probably five” times.  The clamant testified

that Dr. Shotts is his primary care physician.  The testimony of the claimant reflects that he has

told Dr. Shotts about the June 24, 2011, accident.  In explaining his preference for further medical

treatment under the care of Dr. Shotts, a family practitioner, versus Dr. Schechter, an orthopedic

surgeon, the claimant testified:

     Well, because he is my general practice doctor and also Dr.
Schechter said that he couldn’t help me, because of the procedure
that he said that would have to be done, he’s not qualified to do
that.  He can do the muscle work, but he can’t do anything else and
it would need further work.  So, he wanted to refer me to a
specialist, and I believe it was Memphis he referred me to them, but
there’s just no way I can get there and no way I can pay for that. 
So, I couldn’t go see that specialist.  I’d prefer to see a specialist.
(T. 40).

During further direct examination, the claimant testified that he was aware that Dr.
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Schechter had recommended surgical intervention.  The claimant testified that prior to January 16,

2012, no one had recommended shoulder surgery to repair any condition in his right shoulder. 

The claimant’s testimony reflects that he does not feel that his right shoulder was unstable so as to

prevent him from working prior to January 16, 2012. 

Tammy Doreen Sleeth, the claimant’s wife of six (6) years, testified that the claimant

never complained to her that he had hurt his right shoulder or dislocated it prior to June 24, 2011. 

Mrs. Sleeth ‘s testimony reflects that she was present at the emergency room on June 24, 2011,

when the claimant went for treatment of his right shoulder and personally observed what the

doctors were trying to do during the visit.  Mrs. Sleeth offered that the duration of the June 24,

2011, emergency room visit was approximately forty-five (45) minutes from the time they arrived

until the time they left.  Mrs. Sleeth testified that she witnessed the doctors trying to put the

claimant’s shoulder back in place, for a period of approximately ten (10) seconds hands-on.

Mrs. Sleeth denies that she heard or observed the claimant having difficulty for the few

weeks after the June 24, 2011, incident.  Mrs. Sleeth testified that the claimant did return to work

following the June 2011, incident.  

Following the January 16, 2012, incident, Mrs. Sleeth did not accompany the claimant to

the first visit to Dr. Shotts’ office.  As previously noted, Dr. Shotts practices at the Paragould

Doctor’s Clinic, alone with Dr. Monroe and several other physicians.  Regarding the initial visit

for medical treatment following he January 16, 2012, injury, Mrs. Sleeth testified:

     I did not go to Dr. Shotts’ office.  His supervisor accompanied
him.  I met him and his supervisor at the emergency room
approximately three hours after he had been with Dr. Shotts and
went to the emergency room then and met him there, sir. (T. 44). 
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Mrs. Sleeth’s testimony reflects her observations relative to the claimant at the time of the January

16, 2012, emergency visit:

     The doctors - - one doctor put a sheet around his waist and
another doctor put a sheet around his waist and they were
wrenching and pulling and tugging and they were having difficulty
getting my husband’s shoulder in.  They had to take him back into
the X-ray after they had completely sedated him.  It was crazy. 
They couldn’t get his shoulder back in right away and that’s when
they made me leave the room and I was in the hallway watching
what they were doing and they continued to wrench and pull on my
husband and they finally got it in.  Probably took about, maybe
thirty minutes. (T. 45).

Mrs. Sleeth testified that she observed the physicians “wrench and pull” on the claimant’s right

shoulder and that his whole body was moving.  In comparing the claimant’s emergency room visit

of June 24, 2011, to that of January 16, 2012, Mrs. Sleeth testified that the differences were

“major” and “it was scary the second time”. (T. 45). 

Mrs. Sleeth testified that following the claimant’s June 24, 2011, right shoulder

dislocation, there was not another dislocation of the shoulder until January 16, 2012.  Mrs. Sleeth

offered that following the January 16, 2012, right shoulder dislocation of the claimant, there were

nine (9) other instances.  Mrs. Sleeth testified that the dislocation of the claimant’s right shoulder

has been a constant problem since January 16, 2012. Mrs. Sleeth testified that the claimant now

complains of right shoulder pain all the time. 

The medical in the record reflects that the claimant was seen at the emergency room of

Arkansas Methodist Medical Center on June 24, 2011.  The afore record reflects a diagnosis of

right shoulder dislocation, reduced, and for which the claimant was instructed not to drive on

lortab, to refrain from lifting, twisting or using the right arm for one to two weeks; to wear a sling
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until cleared by his primary care physician. (CX #1, p. 1-2).  There is no medical evidence in the

record reflecting that the claimant sought or received medical treatment in connection with the

right shoulder dislocation subsequent to the June 24, 2011, emergency room visit until January

16, 2012.

The evidence reflects that the claimant was seen by Dr. Lance E. Monroe at Paragould

Doctors’ Clinic on January 16, 2012, for his right shoulder complaint.  The January 16, 2012,

clinic note reflects, in pertinent part:

Chief complaint: right shoulder
What the patient said: pt was on a lift with arms extended above
head was stretching out a glove to place over fire sprinkler, so pain
would not get on sprinkler and right arm popped.

*          *          *

Assessment
SHOULDER DISLOCATION, RECURRENT R
SHOULDER PAIN

Comments: effort to use traction, and humeral rotation not
successful to reduce
Ortho in surgery - - - pt sent to ER for IV rx and reduction - - - will
need ortho f/u as 2nd dislocation (CX #1, p. 3-4).

The record reflects the presence of a January 16, 2012, imaging report regarding the claimant’s

right shoulder.  The afore report reflects, in pertinent part:

X-ray
Shoulder X-ray: ARKANSAS METHODIST MEDICAL
CENTER PARAGOULD, ARKANSAS

*          *           *

SHOULDER RT 2 OR MORE COMPLETE: 01/16/12 16:40 ST
1822
Reason for Procedure: PAIN RT
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Right shoulder 2 views (1-16)
Inferior dislocation of the glenohumeral joint is identified with a
fracture of the humeral head.  This is probably and anterior/inferior
dislocation though lateral view of axillary view would be of help in
this regard.
No previous study available for comparison.  A/C joint intact. 
(CX #1, p. 5). 

The medical records reflect that the claimant was seen in follow up at Paragould Doctors’

Clinic on January 18, 2012, by Dr. Dwight M. Williams, relative to his right shoulder pain.  The

January 18, 2012, clinic note reflects, in pertinent part:

History of Present Illness:

     This is a 50 years old male who presents with joint pain.  The
patient complains of right shoulder pain.  WC FU Staffmark-
dislocated R shoulder 01-16-2012 - sent to ER on 01-16-2012 per
Dr. Monroe - R shoulder put back in place.  For FU today.

*          *           *

Medication Added to Medication List This Visit:
1)   Ultram Tab 50 mg (Tramadol hcl) .....1qid prn pain

*          *          *

S:     This patient was working overhead and felt his arm develop a
lot of pain to the shoulder.  He could not get it back in place and he
went to the Emergency Room where it was noted to dislocated
humeral head.  There was no fracture by his history.  He’s not sure
if he’s had this before but has had some pain that was quite severe
when reaching forward in the past.  This happened at work.
O:     HEENT: WNL.

*          *         *

          BJE:   He is stable today.  He does have some discomfort at
rest when moving the sling but otherwise it’s stable.  He is tender
about the (R) shoulder joint anteriorly.
A:     Dislocation shoulder – reduced successfully by the Emergency
Department.
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P:     Refer to orthopedist for further care.  (CX #1, p. 7).

The evidence reflects that on January 18, 2012, the claimant was released to return to work with

restrictions, by Dr. Williams.  The restrictions on the claimant’s work activities included no lift

with or movement of the right arm. (RX #1, p. 6). 

Pursuant to the above referral, the claimant was seen by Dr. Ron D. Schechter, a

Paragould orthopedic surgeon, on January 26, 2012. The afore office note reflects, in pertinent

part:

History of Present Illness

*          *           *
He is right-hand dominant.  He works through Staffmart for Nidec. 
He has been with Nidec for about 8 months and describes that he
does all types of physical labor/maintenance for them.  With respect
to his shoulder, he give the following history.  In June of 2011 he
was having troubles with his truck running.  He was not at work or
on duty for work at that time.  His truck would not go in reverse
and he was trying to push his truck backward.  He was standing at
the front of the truck pushing on the hood of the truck.  As he was
pushing forcefully, the hood was wet and his hands slipped forward
suddenly and he dislocated his right shoulder.  He had to go to the
emergency room.  He was told he had no visible fracture and had
the shoulder put back into place with IV sedation.  He was placed
in a sling, released without followup, and advised the patient just
take it easy for about 4-6 weeks and seek followup with his primary
care doctor if the had further problems.  He did well after this,
weaned himself out of the sling, and got to the point that he
returned to normal activities and function without any limitations. 
He had some occasional mild aching sensations with extreme of
activity, that were improving but he had no significant pain or
instability symptoms.  He did fine until he had an injury at work on
Monday, January 16.  He describes that he was at work getting
ready to paint a ceiling.  To do this, he was trying to cover up the
sprinkler heads and was reaching up overhead to put something
over the sprinkler head.  As he reached up towards his right arm,
his right shoulder popped out of place.  To clarify, he did not fall or
catching his arm on anything, he just reached up overhead and it
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popped out of place.  He was sent to the primary care office and
they tried to use traction to pull his arm back into place without
success.  He was sent to the emergency room.  He was
subsequently referred by work comp here for further treatment. 
He’s kept the arm quite in the sling and swath.  He’s feeling better
with less pain, but still has pain.  He’s had no further popping or
catching since this most recent dislocation.
Associated symptoms include swelling, bruising.
Aggravating factors are any movement.
The symptoms are relieved by rest. 

*          *          *
General Physical Exam

*          *           *

His right upper extremity was in a sling and swath was removed. 
He had mild residual swelling and bruising around the shoulder
radiating into the chest and all the way down the arm.  He had mild
diffuse tenderness to palpation around the shoulder joint. 
Otherwise no significant tenderness.  His left shoulder had full
active motion was 180 degrees of elevation and no pain or
instability with stress testing.  On his right side, he could achieve
about 70 degrees of forward flexion and 80 degrees of abduction
actively before having pain in apprehension like he was going to
dislocate.  He had too much pain and guarding to do any other
additional provocative testing. 

X-Rays
The patient had x-rays from the hospital confirming an anterior
inferior dislocation of the glenohumeral joint.  There was no visible
glenoid fracture, but there was a Hill-Sachs lesion about 2 cm in
diameter consistent with a depression-type fracture of the posterior
superior humeral head.  The postreduction films show a concentric
reduction with no additional fracture.  Note, I saw x-rays in the
hospital system from June of 2011 confirming a previous anterior
inferior dislocation and he was noted to have the Hill-Sachs lesion
at that time. 

Assessment and Plan

*          *          *
I had a long discussion with the patient about his problem, the long-
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term implication, and the risks, benefits, and options of treatment. 
The patient clearly by history had a dislocation of the shoulder in
June of 2011 is a nonwork-related injury.  He now presents after
the second dislocation from a work-related injury.  I explained to
him that sometimes people dislocate her (sic) shoulder, get it put
back into place, and don’t do any serious structural damage and do
fine.  However, other times people can dislocate and even though
the shoulder gets put back into place, they can have some structural
damage that can result in persistent problems such as pain or
instability.  I discussed with him how things that hold the ball and
socket are the shape of a round ball with concave socket, the
labrum, the capsule, and rotator cuff, and potentially any of these
can get damaged with the dislocation.  If any of these get damage
with a first dislocation, patient’s or [are] much higher risk of
recurrent instability and dislocation.  I explained to him that given
that he dislocated so easily the second time with his work injury,
just by lifting his arm up overhead, I have to assume from his
history alone that he probably did some type of structural damage
with his first dislocation back in June.  Furthermore, reviewing his
x-rays from June, he was noted to have a Hill-Sachs lesion at that
time.  With the shoulder in which he dislocated the second time,
I’m also suspicious he may have a labral tear and/or capsular
disruption.  A rotator cuff tear as [is] possible but less likely.  In
other words, I had to clarify with him that he was more likely
damage from his first, nonwork related dislocation, that created the
majority of his problem that led to his dislocation at work, I’m not
his new work injury.  I went on to explain to him that the only thing
that really could be done nonsurgically to try and improve his
problem would be physical therapy which might strengthen his
rotator cuff enough to improve the stability of his shoulder. 
Nonetheless, I was realistic with him that the shoulder with which
he dislocated suggest he’s going to be at high risk of recurrent
dislocation the future despite therapy and may need to consider
surgical stabilization in the future to try and get definitive
improvement.  Nonetheless, I recommended that he try therapy first
for multiple reasons.  First of all, I believe the majority of his
problem is related to his initial nonwork injury rather than his work
injury.  There’s no question that he had a new dislocation at work,
but I think the majority of this was related to pre-existing problems. 
Therefore, I think it would be reasonable to expect work comp to
cover him for some rehabilitation from this most recent dislocation,
but I’m not sure that work comp would be willing to cover surgical
treatment or long-term problems related to instability.  Second, I



20

feel that he should try therapy first to give nonoperative treatment a
chance.  Third, I think it’s important in this situation for him to try
some conservative treatment in an effort to avoid surgery given his
surgical risks with his hepatitis C infection.  Additionally, I feel that
in situation might this with the middle-aged person with a history of
recurrent instability, hepatitis, and drug abuse in the past, as
opposed to younger competitive athlete without any medical
problems, I think it’s appropriate to try therapy first to see if the
patient will be compliant with care and rehabilitation before
considering surgery. The patient voiced understanding and agreed
to therapy and really wanted to try therapy before considering
surgery anyway my office is trying to make arrangement for therapy
pending work comp approval.  I would like to plan on 6 weeks of
therapy and then see him back to see how he is doing.  (CX #1, p.
9-11). 

On January 26, 2012, Dr. Schechter released the claimant to return to light duty work with of no

use of the right arm for six (6) weeks. (RX #1, p. 11). 

There is evidence in the record to reflect that the claimant was seen in the emergency

room of Arkansas Methodist Medical Center on several occasions in February 2012, in

connection with subsequent dislocations of his right shoulder.  During the afore visits, x-rays were

obtained on February 21, 2012; February 22, 2012; and February 25, 2012. (RX #1, p. 12-17).

The claimant was seen in follow-up by Dr. Schechter on February 28, 2012.  The office

note relative to the afore visit reflects, in pertinent part:

Follow-Up Visit

Paul Sleeth is here for follow-up today for his right shoulder pain.
The patient returns reporting that he’s doing terrible.  Since his last
visit here, he has already dislocated 3 more times.  He explains the
first of these 3 episodes he was at work and was trying to reach out
for something when it started to fall backwards and he reached out
suddenly to catch it and his shoulder popped out of place.  He had
to go to the emergency room to get it put back in place.  He left the
emergency room with a new sling which she (sic) was wearing. 
Then, within days of that episode, he was at home sleeping and
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woke up and his sleep in terrible pain and could tell that his
shoulder was dislocated.  Note that he dislocated despite wearing
the sling and his sleep.  He had to go back to the emergency room
to get the shoulder relocated.  Then, within days of that episode he
was awake and just trying to adjust the sling with his arm held by
his body and his shoulder dislocated again.  He had to go back to
the emergency room and have his shoulder relocated.  He was
placed into a new sling with a larger swath to hold his arm quiet at
his side.  He’s had to be very careful keeping his arm totally still at
his side at all times and is had persistent pain and even difficulty
sleeping. 

*          *          *
PHYSICAL EXAM

He was in a sling and swath.  He was neurovascular intact distally. 
I elected to not move his arm further today to try and avoid any
additional dislocations.

X-Rays
I was able to review x-rays from the hospital which confirmed that
he presented to the emergency room with multiple dislocations and
had to be relocated.  There was no evidence of any new fracture or
injuries.  However, the previously described Hill-Sachs legion was
visible and he appears to have a fairly significant/large Hill-Sachs
lesion that was almost 2.5 cm in diameter and extended from the
tuberosity halfway across the superior humeral head. 

Assessment and Plan

Diagnosis
Pain in joint, shoulder
Drngmnt, oth joint NEC, shoulder

I had a long discussion with the patient and his wife about his
problems and the risks, benefits and options of treatment.  Clearly
Mr. Sleeth has a very unstable shoulder as illustrated by at least 3
dislocations within the last couple of weeks.  So far I found him to
be a legitimate gentleman with a real objective problem.  He has
documented multiple dislocations with x-rays in the emergency
room.  He has not shown signs of obvious secondary gain issues. 
Despite these dislocations he has tried to return to work (his
employer is now let him go until this problem gets resolved because
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he’s too unstable to be working in his normal environment) and he
has not demonstrated drug-seeking behavior.  His only concern
seems to be to regain stability so he can return to normal function,
not a quest to receive pain medicines.  I was realistic with him that
he so unstable that I don’t feel that anything short of surgical
intervention will help him.  I advised him that I felt he really need to
consider surgical stabilization in an effort to try and have
improvement in his problem.  He voiced understanding and totally
agreed and wanted to proceed with surgery.  I had an in-depth
discussion with him about the surgery.  I explained to him that I felt
like the least he had a detachment or disruption of his labrum and
capsule and that I routinely do soft tissue repair like this (Bankart
repairs) and feel comfortable doing so.  However, his problem is
more than normal with a large Hill-Sachs lesion.  I explained to him
how this lesion increases the likelihood that his humeral head could
pop back out because of the defect and lack of bony constraint and
this Hill-Sachs lesion puts him at higher risk of failure of
reconstruction.  I discussed with him how sometimes surgeons will
have to do additional procedures to try and repair the humeral head
reconstruct things further beyond the routine soft tissue repair to
try and account for this defect and increased instability.  I explained
to him how I can do the routine soft tissue Bankart repair, but not
these additional procedures.  Accordingly, I presented him with the
option of referring him to a shoulder specialist that could do these
additional procedures.  I was realistic with him that it’s more likely
than not a shoulder specialist would just do a routine Bankart type
repair, but there a chance that based on preoperative findings or
intraoperative findings, the shoulder specialist might feel that
additional procedures were needed and I could not do these
procedures, only the shoulder specialist could.  After considering
this, the patient advised me as follows.  He completely understood
the above.  He said that if work comp would cover his case, he
would prefer to go to the shoulder specialist for the optimum care
and best chance of success.  If work comp will not cover this case,
he has no health insurance and could not afford to see a shoulder
specialist.  He said that he has already spoken with the financial
department at this hospital who reportedly has agreed to put him on
a patient assistance program if he has surgery here.  So, if he is not
covered by work comp, he wants to meet with the physician
services department I work for here and see if they will agreed (sic)
to put him on a patient assistance payment program like the hospital
agreed to, and if so, have me do the surgery here understanding that
I will be limited ton the procedures that I can do based on my
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training and that he could have an increased risk of failure of the
procedure.  I was understanding of the above and agreed to do his
procedure if he does not have the option to see a shoulder specialist
and the physician services and hospital agreed to his payment
arrangements.  My office is going to contact work comp to find out
wether or not they will cover his surgery and we will decide on
treatment options from there.  He’s gong to stay in the sling and
swathe.  (RX #1, p. 18-19). 

The medical in the record reflects that the claimant was seen by Dr. Mack Shotts on June

1, 2012, relative to his right shoulder pain.   The chart note regarding the afore visit reflects, in

pertinent part:

History of Present Illness:

     This is a 51 years old male who presents with shoulder pain. 
The patient presents with right shoulder pain.  The shoulder pain is
also associated with impaired ROM.  States has dislocated shoulder
on 5-17-2012 and was seen in AMMC ER.  Employer is requesting
medical documentation about the need for further restrictions r/t his
job. 
(CX #1, p. 13).

On June 1, 2012, Dr. Shotts authored a restricted work-released on behalf of the claimant which

entailed no lifting over 50 pounds and no work involving overhead work. (CX #1, p. 15).  A

subsequent limited duty release was issued on July 13, 2012, by Dr. Shotts. (CX #1, p. 17). 

Finally, the record reflects the presence of a September 5, 2012, opinion assessment by Dr. Shotts

regarding the nexus between the claimant’s right shoulder injury and the reasonableness and

necessity of medical treatment to the January 16,2012, work related injury.  (CX #1, p. 21).

After a thorough consideration of all of the evidence in this record, to include the

testimony of the witnesses, review of the medical records and other documentary evidence,

application of the appropriate statutory provisions and applicable case law, I make the following:
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FINDINGS

1. The Arkansas Workers’ Compensation Commission has jurisdiction of this claim. 

2. On January 16, 2012, the employment relationship existed between the claimant 

and respondents, during which time the claimant earned an average weekly wage of $310.00,

generating weekly compensation benefit rates of $207.00/$155.00, for temporary total/permanent

partial disability.  

3. On January 16, 2012, the claimant sustained a specific incident injury to his right 

shoulder arising out of and in the course of his employment, which rendered him temporarily

totally disabled for the period commencing August 2, 2012, and continuing through the end of his

healing period, a date to be determined.

4. The respondents shall pay all reasonable hospital and medical expenses arising out

of the claimant’s right shoulder injury of January 16, 2012, to include the medical  treatment as

recommended by and at the directions of Dr. Ron D. Schechter, inclusive of referrals therefrom to

a shoulder specialist in Little Rock or Memphis.

5. The respondents have controverted the claimant’s entitlement to temporary total 

disability benefits and surgical treatment of the January 16, 2012, compensable right shoulder

injury.

6. The issue of permanency, to include anatomical impairment and wage loss, is 

specifically reserved.

CONCLUSIONS

There is not a disputed regarding the occurrence of a January 16, 2012, work-related

injury having been sustained by the claimant to his right shoulder.  The claimant contends that as a
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result of the afore injury, he is in need of further medical treatment, to include surgery, and that he

has been rendered temporarily totally disabled since being discharged by respondents on August 1,

2012.  The respondents take the position that the claimant’s present need for medical treatment,

as well as any earning incapacitation, is the product of a non-worked related right shoulder injury

of June 24, 2011, for which they are not responsible. 

The present claim is one governed by the provisions of Act 796 or 1993, in that the

claimant asserts entitle to workers’ compensation benefits as a result of an injury having been

sustained subsequent to the effective date of the afore provisions.

Compensability

The occurrence of the claimant’s January 16, 2012, right shoulder injury is not disputed.  

The claimant had discharged his regular employment duties, which entailed routine 

manual/physical labor using his right upper extremity from the point in time he returned to the

employment of respondent in July 2011, through January 16, 2012.  There is not a dispute of the

physical maneuvers that the claimant was performing at work on January 16, 2012, at the time he

suffered the work-related right shoulder dislocation.  

The claimant suffered an admitted non-work-related dislocation of his right shoulder on

June 24, 2011.  There is no evidence in the record to reflect that the claimant experienced

problems with his right shoulder prior to the June 24, 2011, incident.  Further, there is no

evidence of the claimant receiving extensive medical treatment relative to his right shoulder

following the June 24, 2011, emergency room visit, for the non-work-related right shoulder

dislocation of the same date.

Following the January 16, 2012, work-related right shoulder dislocation, the claimant has
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remained symptomatic.  Further, medical restrictions have been imposed on the claimant in

connection with his right shoulder injury since the January 16,2012, work-related dislocation. 

The claimant has continued to require prescription medications in the treatment of the right

shoulder injury since January 16, 2012.  Finally, surgery has been recommended in the treatment

of the instability of the claimant’s right shoulder. 

In workers’ compensation law, the employer takes the employee as he finds him, and

employment circumstances that aggravate pre-existing conditions are compensable.  Heritage

Baptist Temple v. Robinson, 82 Ark. App. 460, 120 S.W.3d 150 (2003).  An aggravation of a

pre-existing non-compensable condition by a compensable injury is itself compensable.  Oliver v.

Guardsmark, 68 Ark. App. 24, 3 S.W.3d 336 (1999).  A pre-existing disease or infirmity does not

disqualify a claim if the employment aggravated, accelerated, or combined with the disease or

infirmity to produce the disability for which compensation is sought.  St. Vincent Medical Center

v. Brown, 53 Ark. App. 30, 917 S.W.2d 550 (1996).

The respondents take the position that the claimant’s need for surgery of any sort is the

result of the prior June 24, 2011, non-work-related incident.  The major cause requirement is

satisfied where a compensable injury aggravates an asymptomatic pre-existing condition such that

the condition becomes symptomatic and requires treatment.  Pollard v. Meridian Aggregates, 88

Ark. App. 1, 193 S.W.3d 738 (2004).  

Ark. Code Ann. §11-9-102 (4)(F)(i),

When an employee is determined to have a compensable injury, the
employee is entitled to medical and temporary disability as provided
by this chapter. 

Ark. Code Ann. §11-9-508 (a) (Repl. 2002), mandated that the employer promptly provide such
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medical treatment as may be reasonably necessary in connection with the injury received by the

employee.   What constitutes reasonably necessary medical treatment is a question of fact for the

Commission.  Dalton v. Allen Engineering Co., 66 Ark. App. 201, 989 S.W.2d 543 (1999). 

While the injured employee must prove that the medical services are reasonably necessary by a

preponderance of the evidence, those services may include that necessary to accurately diagnose

the nature and extent of the compensable injury; to reduce or alleviate symptoms resulting from

the compensable injury; to maintain the level of healing achieved; or to prevent further

deterioration of the damage produced by he compensable injury.  Jordan v. Tyson Foods, Inc., 51

Ark. App. 100, 911 S.W.2d 593 (1995); Artex Hydrophonics, Inc., v. Pippin, 8 Ark. App. 200,

649 S.W.2d 845 (1983).

There is credible testimony of the physical manipulations that the claimant was subjected

to by treating physicians at the emergency room of Arkansas Methodist Medical Center in an

effort to relocate the right shoulder.  It is noteworthy that the January 16, 2012, clinic note of the

medical providers at Paragould Doctors’ Clinic recited that the “ortho” was in surgery, and as

such not available to treat the claimant at the time of his presenting.  The claimant did not

experience another dislocation of his right shoulder following the June 24, 2011, non-work-

related event, until January 16, 2012.  Subsequent to the January 16, 2012, right shoulder

dislocation and strenuous efforts to put it in back in place by medical personnel in the treatment of

same, the claimant has experienced numerous recurrent dislocations.  It appears more probable

than not that any structural damage to the claimant’s right shoulder stems from the efforts to

relocate it following the January 16, 2012, work-related injury.

It is not disputed that the claimant remains in need of further medical treatment relative to
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the compensable January 16, 2012, right shoulder injury.  The medical records of Dr. Schechter

recite the basis for the surgical recommendation, as well as a need for the referral to a shoulder

specialist.  Whether a medical procedure or device is reasonably and necessary is a question of

fact to be decided by the Commission.  Air Compressor Equipment v. Sword, 69 Ark. App. 162,

11 S.W.3d 1 (2000).  The claimant has sustained his burden of proof by a preponderance of the

evidence that further medical treatment, as recommended by Dr. Schechter, to include referral to

a shoulder specialist, is reasonably necessary in connection with the treatment of the January 16,

2012, compensable right shoulder injury.  The respondents have controverted claimant’s

entitlement to medical treatment in connection with the January 16, 2012, compensable right

shoulder injury as recommended by Dr. Schechter, to include the surgical recommendation with a

shoulder specialist.  

Temporary Total Disability

The claimant suffered a compensable injury to his right shoulder on January 16, 2012,

which is an unscheduled injury.  A claimant is entitled to temporary total disability during his

healing period if he shows by a preponderance of the evidence that he had a total incapacity to

earn wages.  Carroll General Hospital v. Green, 54 Ark. App. 102, 923 S.W.2d 878 (1996).  The

healing period is defined as that period of healing of an injury resulting from an accident.   A

claimant’s healing period has not ended when treatment is being administered for the healing and

alleviation of the condition.  J.R. Riggs Tractor Co. v. Etzkorn, 30 Ark. App. 200, 785 S.W.2d 51

(1990).

In the present matter, the claimant’s employment ceased on August 1, 2012, while he

remained within his healing period and under medically imposed restrictions on his employment
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activities growing out of the January 16, 2012, compensable right shoulder injury.  The claimant

has not been employed or earned any wages since last working for respondents on August 1,

2012.  The evidence further discloses that specific treatment recommendations have been put

forth by the claimant’s treating physician with respect to the compensable right shoulder injury. 

The claimant has sustained his burden of proof by a preponderance of the credible evidence that

he remains within his healing and totally incapacitated from engaging in gainful employment since

August 1, 2012.  Respondents have controverted the claimant’s entitlement to temporary total

disability benefits.

AWARD

Respondents are herein ordered and directed to pay to the claimant temporary total

disability at the weekly compensation benefit rate of $207.00, for the period commencing August

2, 2012, and continuing through the end of his healing period, a date yet to be determined, as a

result of the January 16, 2012, compensable right shoulder injury.  Respondents may claim credit

for unemployment benefits paid to the claimant during the afore period, pursuant to Ark. Code

Ann. §11-9-506 (b).  Said sums accrued shall be paid in lump without discount.

The respondents are further ordered and directed to pay all reasonably necessary and

related medical expenses growing out of and in connection with the treatment of the claimant’s

compensable right shoulder injury of January 16, 2012, to included medical treatment rendered

under the care of and at the directions of Dr. Ron D. Schechter, as well as referrals therefrom to a

shoulder specialist, along with medical mileage.

Respondents are herein ordered to pay to the attorney for the claimant a maximum

attorney fee on the controverted indemnity benefits herein awarded, pursuant to Ark. Code Ann.
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§11-9-715.

This award shall bear interest at the legal rate pursuant to Ark. Code Ann. §11-9-809,

until paid.

IT IS SO ORDERED. 

________________________________________________
 ANDREW L. BLOOD
 ADMINISTRATIVE LAW JUDGE

   


