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STATEMENT OF THE CASE

A hearing was conducted in the above style claim to determine the claimant’s entitlement

to additional workers’ compensation benefits.  On December 5, 2011, a pre-hearing conference

was conducted in this claim, from which a Pre-hearing Order of the same date was filed.  The Pre-

hearing Order reflects stipulations entered by the parties, the issues to be addressed during the

course of the hearing, and the contentions of the parties relative to the afore.  The parties

stipulated that the date of the claimant’s injury was June 10, 2010.  The claimant modified the

periods of temporary total disability sought such that the same now included June 16, 2010

through July 13, 2010, and April 6, 2011 through June 10, 2011.  The Pre-hearing Order is herein
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designated a part of the record as Commission Exhibit #1. 

The testimony of Herschel Skinner- the claimant, Mary Skinner, along with the April 11,

2012, deposition of Dr. Chad Wester, medical reports and other documentary evidence, coupled

with the post hearing brief of the parties comprise the record in this claim.

DISCUSSION

Herschel Skinner, the claimant, with a date of birth of November 12, 1951, has a 7th  grade

education.  The claimant’s father worked on the farm.  The claimant quit school after the 7th grade

to go to work after his father got sick.  The work performed by the claimant during the afore

included cutting wood at winter to sell for firewood.  The following spring claimant worked as a

farm laborer.  The claimant never returned school.

The claimant commenced his work history in 1965 as a farm laborer and continued

through 1972.  The claimant also worked in the shop on the farm with his brother-in-law, where

he learned some mechanic-type skills working on trucks and tractors.  The claimant continued the

afore type of work until 1972.  The claimant testified that after he left the farm and began working

in the mechanic shop he worked for Bill’s Gulf as a mechanic on automobiles.  The claimant later

worked for Steve Jones Motor Company from 1973 until 1977, working on cars.  The clamant

later work for Holder Equipment Company performing heavy mechanic work.

The testimony of the claimant reflects that from approximately 1990 until 1999 he

operated his own business where he was a heavy equipment mechanic.  The claimant had a

partner in the business where he performed work on trucks, tractors and heavy equipment.  The

testimony of the claimant reflects that there was a period of time while he was working for himself

that he became ill with an infection and he was unable to work.  The afore period was from 1998
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or 1999 through 2001.  The claimant returned to work in 2002.  The claimant was helped out by

his son and his partner in the business during his illness. 

The clamant was next employed as a mechanic for Chris Contractors from February 2002

through October 2003, repairing trucks and heavy equipment.  The claimant also worked for USA

Truck from November 2003 through October 2004, as a mechanic on big trucks.  The clamant

testified that in November 2004, he commenced employment for respondent-employer.

The claimant worked for Tango Truck Services from the time of his employment until his

June 10, 2010, injury.  The claimant’s last day of work for respondent-employer was June 15,

2010.  The claimant worked as a mechanic for respondent-employer.  In describing the tasks

entailed in his job for respondent-employer, the claimant testified:

     It was brakes, tires, wheels, overhaul the engines; just basically,
you know, repair trucks. (T. 34).

Claimant described his work as heavy duty type work, requiring substantial standing, stoop,

squatting, and lifting.  The claimant offered that the weights he lifted weighted up to a  hundred

pounds.   The claimant performed the afore job tasks from the date of his employment until his

June 10, 2010, injury.

The testimony of the claimant reflects regarding his health history prior to June 2010, that

he suffered a broken right shoulder injury and fractures of the bone on the top of his left foot

when he was struck by a vehicle in 1994.  The claimant recovered from the afore injuries and later

returned to work as a mechanic.  In 2005 the claimant testified that he suffered a heart attack and

underwent triple bypass surgery.  The claimant was employed by respondent-employer at the time

of the afore, and returned to same in a light-duty work capacity for two months before resuming
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full duties.  The claimant was diagnosed with diabetes during the same time frame as his heart

attack and bypass surgery.  Claimant testified that he was diagnosed with Type II diabetes and

treated with insulin injections.  

The claimant has been on insulin since being diagnosed with diabetes. The claimant

testified that he take four (4) injections of insulin daily.  In 2006 and 2007, the claimant was

diagnosed with some clogged arteries in his leg, for which he underwent angioplasty.  The

claimant offered that he missed a day from work as a result of the procedure on each leg. 

The claimant maintains that despite the prior injuries, heart attack, bypass surgery, and

being diagnosed with Type II diabetes, he was able to return to full duty as a truck and trailer

mechanic for respondent-employer.  The testimony of the claimant reflects, regarding his work

duties:

     Yes, sir.  I worked - - the most - - after that, the most of what I
did was inspection bay; I worked the inspection bay over there. 

     Full duty, yes, sir. (T. 37). 

The claimant explained that while he worked “inspection bay” he continued to perform all the

heavy-duty work, to included stooping, climbing, lifting, bending, and laying down.  The claimant

testified that he was able to do the afore without difficulty up until the time of the June 10, 2010,

incident.             

The claimant testified he was referred to Dr. Latif for treatment of his diabetic condition. 

The claimant was ultimately seen and treated by Dr. Chad Webster, who is foot specialist in

Memphis, in 2006.  The testimony of the claimant reflects that while he started going to Dr.

Webster for treatment of his diagnosed diabetes, he also received treatment under the care of
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same when he sustained the foot injury on June 10, 2010.   The claimant also starting seeing Dr.

Wah in West Memphis to evaluate his blood sugar.  In explaining why he was treating with Dr.

Webster, the claimant testified:

     Well, I know from being a diabetic you have to take care of
your feet, you know.  (T. 40).

The testimony of the claimant reflects, regarding the events surrounding his June 10, 2010,

right foot injury.  The claimant noted that it was Thursday afternoon when he took the tires off of

a trailer – large tires and wheels.  The claimant continued:

     Two of them was kind of slick, and the other one had been run
flat, and it throwed the cap halfway off of it.  So, I took two of
them back there and put them in the tire bay.  

     You roll them.

     And the last one I took back there had the cap took about
halfway off of it, and you had to roll it from the side. 

     I had to roll it from the side, and I stepped on the air hose back
there in Bay 6 and my foot rolled and when it did, I let go of the
tire to catch my balance.  When I let go of the tire, it fell across my
foot and I fell down and broke the rim off my glasses.

     Yes, it fell back on my right foot.  

     That was - - we was getting off at 3:30 and that was like
between 2:30 and three o’clock.

     I just thought I’d sprung my ankle real bad is what I thought. 
(T. 40-41).

The claimant testified that he went home and soaked his right ankle with epsom salts water.  The

claimant offered that the following morning the ankle felt pretty good so he went to work.  The

testimony of the claimant reflects the he “got to hobbling around” while at work and a supervisor,
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Daniel, asked him about it:

     He asked me what was wrong with my foot and I told him I hurt
it back there in the Bay 6, you know; a tire had fell back across it. 

     Well, that afternoon I hurt it.  I was with Ben Sanderson,
(spelled phonetically).  We was in the shop over there and he was
working in the pit.  And I was walking back across there.  I was
hobbling and he asked me what I had done to my foot and I told
him, I said, “Well, you heard that commotion back there, that’s
when a tire fell across my foot, you know, I hurt my foot. (T. 42). 

The testimony of the claimant reflects, regarding his working day on Friday, May 11, 2010:

     I finished the work all day that Friday and was off that weekend. 
So, I soaked it again Friday night, Saturday, and Sunday.  On
Monday I got up and went back to work and I told my wife, I said,
“you need to make me an appointment to see Dr. Webster because
something is wrong with my foot; it ain’t right.”  So, she did. (T.
43).

The claimant’s wife called respondent-employer to notify the claimant of the scheduled 2:00 p.m.

appointment of May 15, 2010.  

The claimant testified that Tim Hood was the shop supervisor.  Regarding notification of

the injury being provided to Mr. Hood, the claimant testified:

     I told him that Friday I hurt my foot back there, and we were
sitting in the break room, and I told him that Friday morning I hurt
my foot.  I said, sometimes it will swell up.  And then, when she
called Monday and he was sitting there at the desk and I told him I
got a doctor’s appointment tomorrow, I’ll be gone about two
o’clock.  So, I left at lunch time. 

     He said, “okay.”  Oh, yeah.  (T. 44).

On June 15, 2010, the claimant went to Mid-South Foot & Ankle Specialists, the facility

where Dr. Webster practices, and was seen by Dr. Hendrix.  The testimony of the claimant

reflects that x-rays of his foot were obtained and that he was informed that the right foot was
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broken in two (2) places.  A boot, which extended up to the knee, was placed on the claimant’s

right foot in the treatment of the fractures.   The claimant was provided an off-work slip at the

conclusion of the June 15, 2010, visit directing him to remain off work until June 28, 2010. (CX

#1, p. 3).  The claimant testified that he provided the off-work slip to respondent-employer the

following day, June 16, 2010.  

The claimant was next seen by a physician on June 25, 2010, when he was seen by Dr.

Webster.  Dr. Webster noted that the claimant was still in the boot, and he continued him in an

off-work status.  The claimant testified that he provided the off-work slip which was issued during

the June 25, 2010, doctor visit, to respondent-employer.  The afore note directed the clamant to

remain off work until July 23, 2010. (CX #1, p. 5).  The claimant was next seen by the doctor on

July 12, 2010, during which time he remained in the boot and in an off-work status.  

The claimant confirmed that in July 2010, he asked his supervisor, Tim Hood, who is the

truck foreman over the shop, if he could turn his injury in as a workers’ compensation claim, and

was informed that he had waited too long.  Shortly thereafter the claimant consulted an attorney,

who filed a workers’ compensation claim on his behalf. 

The claimant was next seen by the doctor on August 9, 2010.  At the time of the afore

visit, a prescription was written to Wolfchase Limb and Brace to have a double upright brace

made.  The prescription also noted that the claimant would be measured for diabetic shoes and

custom insoles. (CX #1, p. 8).  The claimant was provided a work excuse note in conjunction

with the August 9, 2010, visit to Dr. Webster, directing him to remain off work for a month and

noting his follow up evaluation on September 13, 2010. (CX #1, p. 9).

The claimant asserts that along the time the turned in the August 9, 2010, work excuse
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note, respondent-employer terminated his employment.   The claimant maintains that Mr. Hood

asked him for his keys to the shop, however the claimant did not have them with him.  The

claimant returned the following day, August 10, 2010.  The claimant continued:

     And a couple of weeks later, he asked me to turn my uniforms in
and get my toolbox. (T. 48).

While he complied with the request of Mr. Hood, the clamant testified that he never received a

letter from respondent-employer informing him that his employment was being terminated. 

The claimant’s testimony reflects that during the time he was seeing the doctor for the

June 10, 2010, right foot complaints, he was doing so on his health insurance.   The claimant

testified that he did not receive any kind of notice from respondent-employer that he had a right to

continue his health insurance.  (T. 48).

During his employment with respondent-employer the claimant was paid every two weeks. 

The records reflect that the claimant received a check on June 25, 2010.  The claimant testified

that he received $496.00, in unused vacation pay from respondent-employer in July 2010.  The

claimant offered that without any other means of support, he filed for unemployment benefits. 

Claimant asserts that he was filing for medical leave unemployment.  

The claimant denied that he signed any document at the unemployment office, when

questioned about the August 26, 2010, Workforce documents offered by respondents.  The

claimant testified that he spoke with Mr. Jefferson at the unemployment office.  Claimant denied

telling anyone that he could begin work immediately:

     No, sir.  Matter of fact, I took all the doctor’s excuses with me
when I went out there.  He looked at all that stuff. (T. 50).

The claimant denied that he instructed anyone at the Workforce office to check the box indicating
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that he could work full time.  The claimant maintains that he could not physically work full time.   

The claimant did not receive any unemployment benefits, asserting that respondent-

employer reported that he quit his job.  The claimant acknowledged receiving the October 15,

2010, letter from the Arkansas Department of Workforce Services reflecting the he was not

eligible for unemployment benefits because “due to physical condition” he is “not able to perform

suitable work”. (CX #3).  The testimony of the claimant reflects that he had never previously

applied for unemployment.  As a consequence of the afore, the claimant did not know anything

about what qualifies for unemployment benefits.  The claimant added:

     No, sir.  Somebody told me that I could file for medical leave;
that’s what I went and filed for. (T. 51).

The claimant acknowledged filing for Social Security Disability after he reached the point

that he could not work.  The claimant has not worked since June 15, 2010.  The claimant noted

that he had to file bankruptcy in October/November 2010. The claimant went to the Social

Security Office and filed for the afore benefits, which were awarded.  The claimant received his

first Social Security Disability benefit check in January 2011, after having been award the benefits

in November 2010.

The claimant returned to the doctor on September 13, 2010, by which time he had been

fitted for a specific diabetic shoe and a brace, as previously prescribed.  (CX #1,p. 10).  The

claimant was wearing the afore apparatus at the time of the hearing. (T. 53-54).  The claimant has

worn the brace and boot since September 2010.  The claimant explained that he limps when he

walks because he cannot bend his foot, noting that the brace is locked.  The claimant testified

regarding the limitation of movements in the right lower extremity bought on by the injury and use
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of the apparatus. (T. 55).  The claimant noted that he limps when he walks because “it hurts”. 

The testimony of the claimant reflects that he only time that he takes the boot off is when he goes

to bed. 

The claimant’s right foot is deformed.  Claimant explained regarding the afore:

     I’ve got a knot about the size of that at the bottom of it,
(witness indicating).  (T. 56).

The claimant describe the size of the knot, which is on the bottom of his right foot, as about the

size of his hand:

     Yes, sir.  Right where the arch is, where your arch was.

     I don’t have an arch no more, mine’s flat. (T. 56).

The claimant acknowledged that the objective of the use of the diabetic shoe and the boot and

brace is to keep the weight off his foot.  The claimant also offered, regarding his understanding of

any further injury to the right foot:

     If I break it again, he’ll have to take my foot off. (T. 56). 

The claimant continued to see his doctor periodically.  Dr. Webster authored a December 20,

2010, report reflecting that the clamant is at high risk of foot concerns and needs to be seen in

connection with same every three months for the rest of his life. (CX #1, p. 13).

A March 14, 2011, office note relative to a doctor’s visit by the claimant of the same date

noted that the x-rays demonstrated that the bones were continuing to heal.  (CX #1, p. 20).  The

claimant’s next visit to Dr. Webster was September 12, 2011, and the last visit was February 27,

2012.  The claimant confirmed that now he is being scheduled for return visits every six (6)

months.   The claimant noted that while he can still go back to see the doctor, he continues to
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experience symptoms of burning and stinging in the right foot. 

The claimant acknowledged that at the request of respondent-carrier he was seen by Dr.

Robert Jones on March 29, 2011.  The testimony of the claimant reflects that the duration of the

visit was approximately two (2) hours, during which time x-rays were obtained and Dr. Jones had

him walk.  The claimant has not been seen by Dr. Jones since the March 29, 2011, evaluation.

On December 21, 2011, the claimant was seen by Dr. David Strauser, a vocational

rehabilitation person, at the request of his attorney.  The claimant testified that he was

administered testing by Dr. Strauser to gage his ability to read, write, and perform math. (CX #2). 

The claimant also met with Dr. Tanya Owen of Rehabilitation Services on March 16, 2012, at the

request of respondents.  The claimant acknowledged that a hearing was scheduled in his claim for

April 25, 2012, which was postponed.  The claimant testified that before Dr. Owen came to see

him on March 16,2012, he had not received any kind of offer of assistance as to trying to find a

job or other job placement assistance.  

The claimant was sent a March 26, 2012,  report by Dr. Owen base on the March 16,

2012, visit.  The claimant noted that Dr. Strauser had already performed quite a bit of testing

during his December 21, 2011, visit.  The claimant added that Dr. Owen did a spelling test and an

IQ test.  The claimant confirmed the daily activity summary as reflected in Dr. Owen’s report. 

The claimant addressed the results of the testing performed by Dr. Owen.  The claimant testified

that it was his understanding that the afore testing reflects that his reading capability is at the third

grade level; sentence comprehension level of the third grade; spelling comprehension of 2.2 or

2.4; and math computation of 4.3.  The claimant confirmed that he has not had any educational

training since quitting school after the seventh grade.   
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The claimant testified that he has trouble going to sleeping.  The claimant offered that he

does not to do a whole lot around the residence in terms of any significant help.  The claimant

offered that while he can walk fifty to a hundred feet, the same is not without pain.  The claimant

offered that after walking the afore distance he has to get off his foot because of the increase in

pain.  The claimant testified that he has to get up after sitting one and a half to two hours.  The

claimant elaborated regarding the afore:

     Well, I have to get up, and then, when I get up, I stagger around
like I’m on dope or something.

     I lose my balance. (T. 63). 

The claimant offered that he lacks balance because of the inability to put weight on the right foot

when he first gets up.  The claimant acknowledged that he can levitate and stand for about twenty

to twenty-five minutes, noting that he had to get off of it after afore duration because of pain,

swelling and stiffness. 

The claimant confirmed that he is able to lift up to fifteen pounds.  Claimant noted that the

most weight he has lifted has been his grandchild, who weighs about fifteen pounds.  The

testimony of the claimant reflect that his wife typically drives.  The acknowledged that he drives

within West Memphis.  The testimony of the claimant reflects, regarding the impact of boot and

other apparatus on his driving:

     It’s kind of hard to smash the break with all that stuff, because
you can’t bend your foot. 

     You have to push your whole leg, and it’s hard to do. (T. 64).

The claimant testified regarding the difficulties he experiences while operating a vehicle, even

though his has an automatic transmission. (T. 64-65).
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The testimony of the claimant reflects the he experience constant symptoms of stinging

and burning in his right foot, for which he obtains some relief by elevating the foot and resting it. 

The claimant noted that most of the time he sits in a recliner to keep the right foot elevated,

approximately 75% of the time.  The claimant takes Excedrin for pain relief “every other day”.

The claimant noted that the mechanic work that he performed at respondent-employer and

all of the work he has performed required him to be on his feet significant periods of time.  The

claimant’s testimony reflects that he is unable to physically perform the requirement of heavy duty

mechanic work because of his compensable injury and residuals therefrom.  Specifically, he is

unable to stoop, squat, bend, climb or lift significant weights. (T. 68).   

The testimony of the claimant reflects that all of his employment has been by on-the-job

training.  The claimant has never had any formal training in any of the jobs comprising his

employment history.  The claimant testified that he does not have any computer training, and

offered, “I can’t work my cell phone”.  (T. 70).  

One of the potential jobs identified in the report of Dr. Owen require “intermediate

computer and communication skills as well as familiarity with Microsoft Office and business

software applications.”  As noted above the claimant does not possess computer skills, and has

educational limits with respect to reading, spelling, math and sentence comprehension.  Dr. Owen

identified a customer service job in Collierville, Tennessee, which is approximately fifty-five miles

from West Memphis, Arkansas, the claimant’s residence.  As discussed above, the claimant limits

his driving to the West Memphis area due to physical limitations attributable to the compensable

injury.  Claimant does not drive in Memphis.  

Other jobs identified in the report of Dr. Owen include selling membership, greeting
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customers, answering phone calls, filing, assisting an administrative staff, and data entry.  The

testimony of the claimant reflects that he does not have any experience or training performing any

of the afore activities.  The claimant has never operated a cash register, and does not have the

physical capability to stand on his feet all day to perform the tasks required as a box office worker

at a cinema.  The testimony of the claimant reflects that he has gone over the jobs listed in the

report of Dr. Owen.  Because of his difficulty reading it, his attorney read over and discussed

them.  The claimant testified that he did not see anything that he could do among the jobs in the

report. (T. 73).  The report identified a courier job delivering packages by foot, bicycle or car. 

The claimant is unable to ride a bicycle, and has limitations on walking and driving automobiles

due to the compensable injury.  

During cross-examination, the claimant acknowledged that neither his prior injuries to his

right shoulder or his heart attack was a workers’ compensation claim.   The claimant maintains

that he was directed to turn in his keys to the shop and his uniforms by supervisory personnel of

respondent-employer.  Claimant confirms that he still has friends that work at respondent-

employer and that on occasions he has gone up and visited with the guys.  In explaining his ability

to drive to the facility of respondent-employer for the afore visits, the claimant testified:

     We’ve got what is called a south loop.

     It goes from about where I live, it’s just a straight shot down to
Tango (T. 77).

The claimant confirmed that he has not been restricted from driving by any physician.  The

testimony of the claimant reflects that he imposed the restriction on his driving because he does

not trust himself driving and he does not want to hurt anyone else.  The claimant acknowledged
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that he has not been placed on restrictions by a physician with respect to the amount of time that

he may sit.  The claimant has not restrictions on any body parts above the waist.  

The testimony of the claimant reflects that while employed at Crisp Contractors he was

asked to get certified in supervisor training.  The claimant acknowledged taking supervisor

training by taking the oral test.  The claimant is also certified to work on air conditioners and air

lines on truck as well as brakes.  The claimant’s testimony reflects that he is certified to work on

“bottom end of trailers”.  The claimant explained regarding the afore:

     Bottom end, that’s the carrier part of the trailer. (T. 84).

The claimant confirmed that he has been diabetic since 2005.   The claimant’s testimony

reflects that when he had his bypass surgery he learned that he was diabetic.  The claimant

commenced treating with Dr. Webster in 2006.  The claimant confirmed that he was diagnosed

with neuropathy in the right leg.  The claimant maintains that when he was diagnosed with

diabetes in 2005, the neuropathy was diagnosed as well.  

The claimant testified that he did not hurt anything other then his right foot while working

at respondent-employer on June 10, 2010.  The claimant’s injury occurred on Thursday afternoon,

June 10, 2010.  The claimant worked the following day, Friday, June 11, 2010, and was off work

over the weekend, Saturday and Sunday, June 12, 2010, and June 13, 2010.  The claimant

worked his full shift on Monday, June 14, 2010, and a half day on Tuesday, June 15, 2010, before

attending a doctor’s appointment which he had requested his wife to schedule for his right foot

complaint. 

The claimant maintains that at the time of his June 15, 2010, appointment he was seen by

Dr. Hendrix because Dr. Webster was out of town.  The claimant asserts that he relayed a history
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of the June 10, 2010, work-related accident to Dr. Hendrix at the time of the visit.  The claimant

added, regarding the afore:

     Yes, sir, but I don’t know why he didn’t notate that.  He didn’t
put it in the doctor’s excuse.  

     The 2015 - - I mean, June 15, 2010, is when I’d seen Dr.
Hendrix, but I told him that I had an accident at work. (T. 87).

The claimant further testified, in terms of the history he provided to his medical providers:

     Well, I told Dr. Webster.  I don’t know why he didn’t notate it. 
(T. 87).

The claimant does not dispute that the first time the work-related nature of his injury appeared in

the medical records was a November 1, 2010, report of Dr. Webster. 

The claimant has not undergone surgery in connection with the June 10, 2010, right foot

injury.  All of the treatment he has received in connection with the right foot injury has been at the

recommendation of Dr. Webster.  The claimant characterized Dr. Webster as his primary care

physician.  Regarding the regularity the he saw Dr. Webster before the June 10, 2010, injury, the

claimant testified:

     I had an ulcer on the side of my foot, and I went and seen him in
2006 and I want to say it was in February of 2006, I started to go
seeing him then, and I’ve been going to see him every since. 
(T. 88-89).

The claimant testified that before the 2010 accident, he saw Dr. Webster “about every three

months”.  With respect to the different time period he relayed in his November 12, 2010,

deposition, the claimant offered:

     I don’t know why I did that, because I thought we was talking
about after I hurt my foot.  And the excuses will show that, you
know, that it was every six weeks there for a while. (T. 90).
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The claimant testified that since the November 12, 2010, deposition through the time of

the hearing his routine physical activities have been as relayed to Dr. Owen in her report.  The

claimant testified the he has learned to live with the pain and symptoms in his right foot.  The

claimant further offered that the right foot felt better at the time of the November 12, 2010,

deposition than it did when he first broke it. 

The testimony of the claimant reflects that at one time he used a scooter, which he

described as a deal that you put your knee on and scoot along on it to keep weight off his foot. 

At the time of the November 12, 2010, deposition that claimant no longer had to rely on the

scooter.  Regarding assistive devices, the claimant’s testimony reflects:

     Let me say this: Except, I’ve got a walker at home and like if
we’re going to go somewhere long distance, like a long way to go
walk, I carry that walker with me; so, I can sit down on it. (T. 93). 

The evidence does reflect that the claimant experiences restrictions with respect to his

right shoulder from the prior 1994, non-work related accident.  The claimant received treatment

under the care of Dr. John Yocum, a Little Rock orthopedic surgeon, in connection with same.

The claimant acknowledged that while he performed heavy duty jobs subsequent to the 1994,

injury and recovery, “I just can’t reach anything above my head”. (T. 103-104).

The testimony of the claimant reflects that his wife is not working because of a work-

related injury to her back.  The claimant’s wife did not receive workers’ compensation benefits

nor did she file a workers’ compensation claim, but rather filed for and was approved for Social

Security Disability benefits.  

During re-direct examination, the claimant testified that the duration of his evaluation by

Dr. Strauser was several hours.  Further, the claimant testified that after the report was generated
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by Dr. Strauser he went over the report with his attorney as well as the subsequent report of Dr.

Owen.  The claimant also went over the April 19, 2012, report of Dr. Strauser with his attorney. 

The claimant testified that when he did not apply for the jobs identified in Dr. Owen’s report or

seek out the training options suggested in the report he was aware that Dr. Strauser had review

each of the afore and concluded that those would not be of benefit to him. 

The claimant has a valid driver’s license.  In explaining why he has not sought or applied

for work since last working for respondent-employer on June 15, 2010, the claimant testified:

     Dr. Webster told me I can’t stand on my foot eight hours a day
and all I know is mechanic work.  That’s all I know.  That’s all I’ve
done all my life.  And to do mechanic work you’ve got to be up on
your feet. (T. 116).

The claimant confirmed that his work history has consisted of either doing mechanic work or farm

labor.

Mary Skinner, the claimant’s wife, testified that they have been married since 1974, and

have lived together continuously since that time.  Mrs. Skinner testified regarding her observation

of the claimant’s ability to get around and operate a vehicle since the June 10, 2010, work-related

injury at respondent-employer.  Mrs. Skinner confirmed that she has occasions to ride with the

claimant when he was driving since he got the boot and his brace.  The testimony of Mrs Skinner

reflects, regarding the afore:

     Yes, sir.  When he puts his foot on the accelerator and he
pushes, it’s like you’re lunging, it’s like you go mmmmmm,
mmmmm, mmm, like that. (T. 120). 

Mrs. Skinner testified that the claimant also has difficulty moving the right foot to apply the brake

while driving because of the brace.  Mrs. Skinner noted that her observations are based on sitting
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the passenger seat in the front while the claimant is driving.     

The testimony of Dr. Chad Eric Webster was obtain by deposition on April 11, 2012, with

the same being designated a part of the record as Claimant Exhibit #4.  Dr. Webster outlined his

educational training and experience:

     After high school I did four years and got a Bachelor of Science
from the University of Souther Indiana in Evansville, then you go to
podiatry school where I spent four more years in Chicago at Scholl
College of Podiatric Medicine.  Then I did a three year foot and
ankle residency at Westside VA in Chicago.  And then I started, my
wife and I actually established Mid-South Foot & Ankle Specialists
here in Memphis in 2003.
     Since that time I’ve become Board American certified by the
American College of, or the American Board of Podiatric Surgery
in foot surgery and then also in rear foot reconstruction and ankle
surgery.  I’m a fellow of the American College of Foot and Ankle
Surgeons so I lecture.  And I’ve been in practice now, it will be
nine years in August that we established the practice. (CX #4, p.
56).

Dr. Webster testified that he first saw the claimant as a patient in January 2006, and

continued to see him periodically up to the time he was seen in the office on June 15, 2010, with a

diagnosis of having an avulsion fracture of the right foot.  Dr. Webster’s testimony reflects that

during the interval between 2006 and June 2010, the claimant reported that he was working as a

mechanic and able to physically perform his job. 

Dr. Webster confirmed that the claimant suffered from diabetes during the time period

between 2006 and 2010, noting that the same was the reason he would come to see him.  The

claimant also had a condition know as neuropathy during the same time period.  Dr. Webster

elaborated on the condition:

     Neuropathy, diabetic neuropathy, the diabetes would lead to the
underlying cause of a secondary effect, which is neuropathy, a
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peripheral neuropathy.  And what that is is it affects the nerves, the
peripheral nerves most commonly in the feet.  It starts in the toes
and works it’s way up the legs.  They do not know 100 percent
what actually triggers it or the mechanism of action.  But the
symptoms is what we usually pick up on in a clinical examination.
     In different people it’s affected different ways.  Numbness,
tingling, burning, some people develop pain.  I tell some people it’s
like when you sit on your foot when you’re a kid and your foot falls
asleep and you get those pins and needles feeling in your feet.  And
that’s what they get in these tingling feelings.  Most of the time it
affects them, it first starts at night like when they’re going to bed. 
And it’s more irritating than anything for the patient.  And it can
cause some other problems, but most of the time people function
normally, do everything they need to do with the neuropathy.  The
main thing we have to do is make sure they keep their sugars under
good control because the most common cause is out of control
sugars and that leads to neuropathy. 
(CX #4, p. 7-8).

Dr. Webster confirmed that despite the claimant being a diabetic and having diabetic neuropathy

he was physically able to perform his duties as a vehicle mechanic from 2006 until 2010 prior to

sustaining the right foot fracture at work on June 10, 2010. 

Dr. Webster testified regarding the records relating to the treatment the claimant received

at his office, commencing June 15, 2010.  The June 15, 2010, record reflects:

     “Chief complaint, swelling of the right foot since April of this
year.  He has been seen by his primary care physician and I have
spoken with the physician.  He had x-rays taken, but those were not
available.  He works as a mechanic and he has unrelenting swelling
of the right foot.” (CX #4, p. 10).

The testimony reflects that Dr. Wah is the referenced “primary care physician”.   The claimant

was seen by Dr. Hendrix on June 15, 2010.  Dr. Webster had access to the records of Dr. Wah

relative to the April 2010, visit of the claimant during which a doppler report was attached.  As to

whether the afore records disclosed any fractures or blood clots that would account for the
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swelling relayed by the clamant to Dr. Hendrix, Dr. Webster testified:

     No.  He had a venous duplex done and it was normal, so there
was no evidence of a blood clot that would lead to the unilateral
edema on the right side.  He also had x-rays on the foot performed
and they were negative for any fracture on April 22nd, 2010. 

     From the exam, from what Dr. Wah has said. (CX #4, p. 11). 

Dr. Webster also addressed the radiographs performed on the claimant at the directions of Dr.

Hendrix during the claimant’s June 15, 2010, visit:

     Basically a pull-off fracture of the fifth metatarsal base and the
osteolysis, which basically means a washing out, of the bones
between the metatarsal, which is the tarsal and the - - the
metatarsals and the tarsal bones, which would be the cuneiforms,
which is known as the Lisfranc’s joint.  All findings are consistent
with an undiagnosed avulsion fracture of the fifth metatarsal and
Charcot changes. (CX #4, p. 11). 

Dr. Webster explained the avulsion fracture of the fifth metatarsal base means that a piece of bone

has been pulled off, adding:

     So it evulsed off.  Usually a tendon attaches and the tendon pulls
the piece of bone off. (CX #4,p. 12).

Dr. Webster described the Charcot changes as dislocations of the joint and washing away of the

bone appearance.  Dr. Webster’s testimony reflects that he and his partner, Dr. Hendrix continued

to see the claimant at the clinic following the June 15, 2010, visit:

     Yes.  My partner had seen him.  He was a patient of mine, so he
then referred him to come back and see me in 10 days. 
(CX #4, p. 12). 

Dr. Webster summarized the type of treatment prescribed for the claimant once the
avulsion fracture was diagnosed:

     The most important thing is this kind of patient is to get them
off of it and control the swelling and to make sure we do not get
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any continued fractures or dislocations.  What happens in these
patients is they don’t feel pain because of the neuropathy.  Pain’s a
good thing.  Pain tells you that something’s wrong.  If you don’t
feel pain, you’ll put pressure on it and just keep walking.  Well,
when you have the fractures and dislocations across the entire mid
foot and the mid foot is collapsing, what we have to do is make
sure we educate the patient and keep him off of it.  Crutches,
wheelchair, casts, boots to stabilize the fracture so he doesn’t get
more destruction.
     Charcot goes in three phases.  Destruction is the first phase.  It
usually lasts 16 to 20 weeks.  So in that four or five month period
our goal is to minimize destruction, to minimize - -   (CX #4, p.
13).

Dr. Webster explained that the term “destruction” means more fractures, adding:

     More dislocation of the foot, because you can see it get worse
and worse over time.  So our whole goal through this whole
process is to get him braceable at the end so he keeps his leg and is
able to ambulate.  So what we have done is we continue to put him
in boots, we continue him in a wheelchair, continue him on a
walker, continue to take x-rays, serial x-rays to make sure we’re
not seeing new fractures come up, to make sure we don’t see more
destruction coming up.  And then we want to make sure we start to
see things calm down with the swelling, with the redness and with
basically any clinical signs of any blisters, ulcers, anything like that
for him. (CX #4, p. 13-14).

Dr. Webster discussed the claimant’s September 13, 2010, visit, and the report generated

in conjunction with it:

     Basically at this point it has been approximately three months. 
And normally most people heal six to eight weeks.  With the
diabetic and Charcot it usually takes 16 to 20 weeks to start getting
that healing.  So at this point we have started to see on x-rays that
the collapse of the mid foot and the fractures and the separations,
that’s what diastasis means, of the Lisfranc’s joint has calmed
down.  It’s starting to show some coalescence, starting to show
that it’s laying down some bone.  And since that is occurring we
want to start getting the patient in something more stable than a
boot for a continued period of time.  So that’s when we start the
progress of getting in a custom shoe and a brace that mimics the
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foot, but something that he could wear every day.  And so at this
point we have started to see that he has stabilized.  The good news
is he has not shown any more destruction.  He’s not shown any
more, you know, collapse, that we caught it early.  And we were
able to stabilize it and lead his foot to hopefully not as bad a
deformity. (CX #4, p. 14-15).

Dr. Webster confirmed that the claimant was taken off work at the time of the June 15, 2010,

visit, and continue to remain off work through the September 13, 2010, visit.   Dr. Webster

testified that the claimant was compliant with medical instruction that he remain off his feet and

following instructions:

     Yes, because he, the swelling was going down.  And he had not,
you know, gotten any more fractures and more dislocations.  His x-
rays had stayed stable. (CX #4, p. 16).

The testimony of Dr. Webster reflects that the fractures and dislocations he referenced with

respect to the claimant’s injury are in the middle of the right foot:

     Lisfranc’s joint, and that would be the metatarsal basis, the
cuneiforms, the cuboid and navicular bones. (CX #4, p. 16).

Dr. Webster explained that the claimant was kept off his feet to prevent further destruction and to

allow the multiple fractures of the mid foot to heal.  Dr. Webster testified regarding the fracture

findings on the x-rays of the claimant’s right foot:

     These are, these do not do a good job in this record because
they’re digital and didn’t print out well.  I have printed one off for
me just to look at today coming down.

     And, yes, they show the avulsion fracture of the fifth metatarsal. 
They also show the mid foot collapse and decrease and they also
show the Lisfranc’s, what we call dislocation, separation.  (CX. #4,
p. 17).

As of the April 11, 2012, deposition of Dr. Webster, the claimant last office visit was



24

February 27, 2012.  Dr. Webster’s testimony reflects regarding the claimant’s condition relative to

the previously diagnosed injury:

     The Charcot foot is stabilized.  He continues to wear a shoe and
brace, which he will likely have to wear the rest of his life.  And he
had not ulcers, he had no wounds, he had no breakdown or further
destruction in his Charcot foot, which would be the fractures and
dislocations.  He started to show that the bones have really
remodeled and formed more bone to solidify the fractures and heal
themselves.
   But they are healed in a mal-aligned position meaning they don’t,
they’re not exactly the way they were before the fractures.  They’ve
healed in a position that’s mal-aligned.  And that he is able to
ambulate with the shoe and the brace and, you know, he is dong
well considering what he has.   We were able to avoid any
complications that are commonly seen associated with the Charcot
foot. (CX #4, p. 17-18).

As for the complications that are commonly seen, Dr. Webster testified:

     Number one is an ulcer because the bones, and especially in his
case being the arch collapsing, become prominent in the planter
arch.  And you’re really supposed to walk on the ball of the foot or
on the pad and the heel.  And you begin walking on the middle of
your foot and the skin is not made to walk on that area.  The’s why
it’s so important to off load in the custom shoe and brace.  And we
haven’t seen any breakdown, though he has palpable bone there. 
And we continue to monitor him to basically reinforce that to him,
that he is a high risk of foot complications.  You know, with
Charcot one out of every three patients lose their leg.  And it’s a
pretty debilitating diagnosis to give to a patient, unfortunately. (CX
#4, p. 18-19).

Dr. Webster acknowledged that pursuant to a request of the claimant’s attorney he

prepared a report of July 26, 2011, regarding the claimant.  Further, Dr. Webster testified that the

opinion reflected in the report is based upon a reasonable degree of medical certainty.  Dr.

Webster testified regarding his diagnosis of the claimant’s injury as set forth in the July 26, 2011,

report:
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     “Right foot Charcot arthropathy, healing multiple fractures and
dislocations of the mid foot.  An ankylosed Lisfranc’s joint, which
includes medial cuneiform, second metatarsal joint, second, third
metatarsal-cuneioform joints, forth, fifth metatarsal-cuboid joints
and navicular-medial cuneioform joints.” (CX #4, p. 20).

The testimony of Dr. Webster reflects his opinion based on a reasonable degree of medical

certainty as to the cause of the above diagnosed condition:

     Yes.  The cause would be that the patient when he had the
trauma of tripping and falling and the tire led to the fractures of the
foot. 
(CX #4, p. 21).

As to the basis for the afore opinion, Dr. Webster testified:

     The number one cause for triggering an acute Charcot attack is
trauma.  Something as slight as moving, I’ve had gentlemen who
maybe lift a weight and feel a pop in their foot, something such as
twisting an ankle can lead and induce a Charcot event going on. 
And the difference in the Charchot and just a sprain, or the
difference in the tire falling on the foot and causing a break and the
Charcot, is the trigger of the trauma leads to a cascade of events of
multiple fractures and dislocations.  So it sets up an event that
basically leads to more destruction due to the diabetes and the
neuropathy and the Charcot attack.  Number one cause is some
kind of traumatic event that usually leads to the cascade of events
going on. (CX #4, p. 21). 

Dr. Webster testified that the only traumatic event in the claimant’s history was him tripping and

the tire falling on his foot on June 10, 2010.  In terms of the number of bones fractured in the

claimant’s right foot, the testimony of Dr. Webster reflects:

     When you look at the x-ray and you count the joints or the
bones across the mid foot you can see all four lesser matatarsals,
which would be two, three, four and five, are fractured.  The
cuboid and the medial, or the middle and the lateral cuneiform and
then also the navicular and medial cuneiform has a compression
fracture.
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     That would be one, tow, three, four, five, six, seven, eight. 
(CX #4, p. 22). 

As to when the healing process was over with respect to the fractures in the claimant’s right foot,

Dr. Webster testified:

     Most Charcot patients, as I said, the destruction is, you know,
four to five months.  Then if goes through a coalescence phase up
to six to nine months.  And then the final phase is a remodeling
phase.  And we usually see that remodeling, meaning that more
bone is laid down, those fractures continue to be stabilized and
become harder bone at about 12 months. 

     Approximately a year.  (CX #4, p. 23).

Dr. Webster testified that in his opinion, the fractures occurring in the June 10, 2010, accident

would have reached their maximum healing June 10, 2011.  Dr. Webster testified that when the

fractures healed they did so in a mal-union position:

     Yes, basically they’re not aligned in the original position they
are, and that is in the sagittal plane when you look at the lateral
view, and also in the transverse plane when you look at the AP
view.  And if you look at the frontal view his foot is also in a valgus
position because what happens is the arch collapsed and the
forefoot has abducted.  
(CX #4, p. 23-24).

Dr. Webster’s testimony reflect that the diagnosis the reached in his July 26, 2011, report

regarding the claimant’s condition is permanent and caused by the June 10, 2010, accident. (CX

#4, p. 24).   

Dr. Webster testified that the claimant’s diabetic and neuropathy condition predisposed

him to sustain the fractures when the tire fell on his right foot.   Conversely, Dr. Webster testified

that had the claimant not had the tire fall on his right foot at work, he would not be in the

condition that is diagnosed in the July 26, 2011 report. (CX #4, p. 25).   Dr. Webster concluded
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that the tire falling on the claimant’ s right foot at work is the major cause –  more than 50

percent –  of the cause of the claimant’s current permanent condition.  Dr. Webster, using the

AMA Guidelines to the Evaluation of Permanent Impairment, 4th Edition, assigned a 15 % whole

person, 37 % lower extremity and 53 % foot impairment to the claimant as result of the right foot

injury.  In addition to setting forth the basis for the afore ratings in his July 26, 2011,report Dr.

Webster testified regarding how he arrived at the ratings during his April 11,2012, deposition.

(CX #4, p. 25-27).

Dr. Webster detailed the symptoms that the claimant was experiencing at the time the July

26, 2011, report was generated:

     His current symptoms were ankylosing of the Lisfranc’s joint
with mid foot collapse in the sagittal plane.

     Ankylosis means that it has scarred in and healed in with fibrotic
tissue, cartilage and bone.  It’s not a complete union of bone to
bone healing. (CX #4, p. 27).

Dr. Webster further testified:

     Yeah, he walks a limp and he also has no pain.  And again,
that’s very common in these patients.  It’s the only time neuropathy
is good because they do not feel that pain sensation.  He’s at high
risk in the future for diabetic foot problems, diabetic at-risk foot
problems.  And the reason for that is due to the position of his foot
and the bones in his foot.  They have become more prominent. 
That could lead to ulcers, that could lead to infection, bone
infection and amputation. 

     When the tire fell on his foot that triggered the trauma that
induced the Charcot. (CX #4, p. 28).

As to whether the claimant should return to work which required him to be on or utilize his feet,

Dr. Webster’s testimony reflects:
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     It would be in his best interest to stay off the foot.  Can he
walk?  Yes.  The problem is that the more he’s up on the foot
walking, even i the shoe and the brace, it’s going to increase his
chance of developing a problem.  Do I know if he’s going to
develop a problem?  No.  But I see enough Charcot patients that
the patients that the patients who end up having problems are the
people who do too much, that leads to increased pressure, that
leads to more breakdown and it’s going to increase his chances of
developing another complication associated with the Charcot foot.
(CX #4, p. 29). 

Dr. Webster identified the above complication as “a leg amputation”.

The claimant was seen by Dr. Webster on December 20, 2010.  The office note of the

afore visit reflects, in pertinent part:

     “Patient was seen in my office today.  Patient is a diabetic with
Charcot arthropathy.  Patient is a high risk for foot concern and will
need to see me every three months for the rest of his life. . .”
(CX #4, p. 30). 

Dr. Webster elaborated on the above regarding the frequency that the claimant should be seen and

his status as a high risk for foot concerns:

     Yes.  Our common treatment for patients with high risk foot
care is every three months to evaluate their foot to make sure we
prevent any further complications associated with their foot. (CX
#4, p. 30).

During cross examination Dr. Webster testified that he was aware that the claimant was a

mechanic before the June 2010, accident.  Dr. Webster testified that he did not caution the

claimant to be careful because of his mechanic job:

     No.  I would never - - no, I mean, because I felt that he could do
it, any diabetic, even with neuropathy can work, normal lifestyle
and do mechanic work. (CX #4, p. 33). 

As to whether someone with Charot could maintain a normal lifestyle and a normal employment in
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any employment field, Dr. Webster testified:

     Not necessarily with Charcot, because the Charcot changes the
foot structure.  And when it changes the foot structure in an
abnormal positioning it leads them to a higher risk of problems. 
Just like if a diabetic has an ulcer or a wound, I would also tell
them, you know, this is something where if you’re on your foot
eight to 10 hours a day this is not good because it’s going to lead to
more pressure, more breakdown, risk of infections.  So when this
secondary effect occurred that changed from what he was before.
     Before when I would see him, foot structure’s good, non
breakdowns, normal appearing foot besides the neuropathy or lack
of sensation and the fact that he had diabetes. (CX #4, p. 33-34).

In addressing whether the claimant, with his present diagnosis of Charcot, could return to work as

a mechanic, Dr. Webster’s testimony reflects:

     He could.  The risks, he would have to know going into it, are
going to be higher that he could have, develop another problem,
meaning the bones, I always tell people, the bone is like dry wall in
a Charcot patient, it’s soft.  When you put screws in it it doesn’t
bite as well.  The bone in a normal person is hard like a stud and
wood.  And his bond due to the destruction and the fluffiness that
you see and the radial lucency that you see on x-rays is softer, and
that’s why we have to brace them with the metal shank and the
boot to give them stability. 
     So the likelihood that he could develop a problem is much
higher being on his foot all day.  He could work and he could work 
many more years and wear his shoe and brace and may never have a
problem.  But once that problem occurs and the chance of him
being on his foot all day and he gets an ulcer that leads to a bone
infection that leads to amputation, then if we know we could
prevent that on the front end by maybe change of lifestyle in a way
to help prevent that, that’s even, that’s even better. 
     As I said, when you look at this list, one out of every three
people with Charcot lose their leg.  And that’s because the bones
are so fragile and break and they become prominent that basically
they are very high risk of foot complications. (CX #4,p. 34-35).

Dr. Webster addressed the claimant’s employment as a mechanic versus other employment with
respect the risks involved:

     I think it’s just being up on the foot, you know, eight hours a
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day standing as a mechanic, you know, doing things like that.  If,
you know, if he sat as a front desk girl, or man I should say, at my
office he is not going to have that kind of issue.  If he was sitting
down and not being up on his foot, yes, he could do that and that’s
gong to decrease his chance of having problems.  But the mere fact
of just being on the foot eight hours a day is going to increase his
chances of having problems. (CX #4, p. 35-36). 

Dr. Webster testified regarding the onset of Charcot, being bought on instantaneously by

trauma versus a gradual development over time:

     Well, what we usually see in an acute Charcot episode is a red,
hot, swollen foot.  And usually it has some kind of underlying
trigger that leads to that.  What goes along with that is fractures,
dislocations of the foot that leads to that red, hot, swollen foot or
leg.  It’s usually induced by trauma almost, that’s the number one
cause.  Not all the time is it done that way.  We do not know
exactly the mechanism of action of why it occurs, but basically what
happens is, the most common is the mid foot as in Mr. Skinner’s
case, condition, where we see the joint just dislocate, the bones n
each side of it kind of crumble and fracture and basically collapse
and the foot becomes mal-aligned.  The Chacot usually is seen in
uncontrolled diabetic, so people who maybe their sugars have been
elevated for a long period, not taking care of themselves as well, a
hemoglobin A1C that’s elevated like nine, 10 or 11, it can present
as the red, hot, swollen foot that basically is also associated with
some kind of fracture or dislocation underneath that.  And again,
the first phase is destruction.  And that’s 16 to 20 weeks where you
start to see the fractures and dislocations that could continue and
become more. (CX #4, p. 37-38). 

Dr. Webster testified regarding the percentage of the patients that he treat in his practice

with Charcot diagnosis:

     I would say probably five percent of our practice.  I would say
our practice is probably one of the highest volume Charcot diabetic
clinics in west Tennessee.  We get referred patients from as far as
Jackson, Mississippi, eastern Arkansas and the whole of west
Tennessee.  I have patients from Union City to Dyersburg to
Jackson, Tennessee who come with Charcot.  And the reason is our
group has really specialized in stabilizing these feet and saving their
leg.  And people, number one, referring physicians are other foot
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and ankle surgeons and podiatrists who send these patients to us
because we have kind of become known as the group that takes
care of Charcot patients. (CX #4,p. 47).

The claimant was evaluated by Dr. Robert R. Jones, a Memphis orthopedic surgeon, at the

request of respondents #1 on March 29, 2011.  The report of Dr. Jones concludes:

At the present time this patient’s situation is stationary from the
Workman’s Compensation incident and I think that he from that
injury is at maximum medical improvement.  He will continue to
have problems with his right foot secondary to his diabetic
neuropathy which again will not be related to his Workman’s
Compensation injury.  I think at this point he is stable enough to
where he can be rated.  However, he has restrictions as far as
working is concerned that again really having nothing to do with his
on the job injury, but have more to do with his diabetic peripheral
neuropathy and the insensitivity in his feet. (R1X1, p. 7).

In assessing the claimant’s anatomical impairment the reports generated by Dr. Jones reflect the

he utilized the 6th edition of the AMA Guides. (R1X1, p. 8-9). 

At the request of claimant’ attorney on December 21, 2011, the claimant was evaluated by

Dr. David R. Strauser to determine his vocational impairment which was committed to a February

1, 2012, report.  The afore report concludes:

     Based on the information obtained during the evaluation, review
of the medical records, and records, and results of the vocational
testing it is the opinion of this evaluator that Mr. Skinner has
sustained a significant vocational impairment as a result of his work
related injury.  Prior to his injury, Mr. Skinner was able to perform
a full range of work related activities with no significant limitations
or restrictions.  However, since his injury he has experienced
significant limitations that preclude his ability to engage in physical
and work related activities.  Based on the restrictions provided in
the medical records and by Mr. Skinner, Mr. Skinner’s limited
readily transferable skills, and his extremely low reading level it is
the opinion of this evaluator that Mr Skinner will be unable to
obtain and maintain employment in the open and competitive labor
market.  Therefore, he has a 100% vocationally and would not be
able to benefit from any vocational rehabilitation interventions. 
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(CX #2, p. 2-3).

Inclusive in the record is Dr. Strauser’s Curriculum Vitae. (CX #2, p. 7-30).

On March 26, 2012, a vocational evaluation was performed on the claimant by Dr. Tanya

Rutherford Owen of Rehabilitation Services, at the request of respondents #1.  The March 26,

2012, report of Dr. Owen reflects, in pertinent part:

VOCATIONAL IMPLICATIONS

I engaged Mr. Skinner in a discussion about return to work.  He
has not registered for Workforce Arkansas job seeking services. 
He has not applied for Arkansas Rehabilitation Services.  He has
not conducted an independent job search.  I inquired if Mr. Skinner
believe that he can work.  He stated in his deposition “I can’t get
on this foot eight hours a day” I’ll walk about a hundred foot and
I’ve got to sit down.”  In our meeting, Mr. Skinner confirmed that
this opinion was unchanged.

We discussed performing “sit down work” and he indicated that all
that he knows is automotive work.  He believes it would be difficult
for him to return to school to learn a new skill or improve his
academic skills. 

SUMMARY

Mr. Skinner’s previous positions have consisted almost exclusively
of heavy level work as a diesel mechanic.  With hi current
restrictions, he is unable to return to this work.  He is limited to
work that can be performed while seated.  Limited light and
sedentary level work.  Due to his educational background, he is
limited to entry-level work.

According to Dr. Strauser, Mr. Skinner has the necessary
achievement level to perform unskilled work.  He concludes that
Mr. Skinner has limited transferable skills.  I agree with this
assessment.  However, Dr. Strauser concludes that Mr. Skinner is
“100% disabled and cannot benefit from voc rehab.”  I disagree
with this conclusion as there are numerous rehabilitation options
available to Mr. Skinner and there are also entry-level jobs that Mr.
Skinner can perform given his vocational profile.  These vocational
options, along with details about how to enroll in rehabilitation
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services are outlined above in this report.

Ideally, I would like to see Mr. Skinner enroll in services through
Experience Works, a job training and placement service geared
toward workers age 55 and above.  I would also like to see him
enroll in adult education services through Mid-South Community
College and / or the WAGE training program.  There is no cost for
these services, other than the mileage costs incurred to travel to the
sits.  (R1X1, p. 25-26).

Dr. Strauser was provided a copy of the March 26, 2012, vocational evaluation of the

claimant by Dr. Owen.  The April 19, 2012, responsive report of Dr. Strauser reflects, in pertinent

part:

     I am in receipt of Dr. Rutherford-Owens report dated March 26,
2012 in which she indicates that Mr. Skinner is able to work in a
variety of employment settings within 50 miles of West Memphis,
Arkansas.  I will outline below why I do not believe Mr. Skinner
will be able to meet the demands of the jobs identified by Dr.
Rutherford-Owen.
     Overall, Mr. Skinner is unable to stand for any length of time
without experiencing any discomfort and putting himself at
significant risk for further ulcers, which may lead to amputation. 
He sits with his legs raised most of the day, does not drive on a
regular basis or drive a long distance.  He is 60 years of age,
dropped out of school in the seventh grade, is reading at the third
grade level, has no soft skills that would transfer to sedentary
customer service positions, has no computer skills, no transferable
skills, and has never worked in an office or customer service
environment, he is limited to unskilled work. (CX #2, p. 4).  

Thereafter the April 19, 2012, report of Dr. Staruser addresses each of the jobs identified by Dr.

Rutherford-Owen as being within the claimant’s capability and provides an explanation for why it

is not feasible for the claimant. (CX #2, p. 4-6).  The report concludes:

     Training is not feasible given his age and low education level.  In
addition, the WAGE Training program is in Blytheville, which is
124 miles round trip.  He is not able to drive this distance on a
regular basis to benefit from the training program. Participation in
vocational rehabilitation would be fine, but due to the concerns
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outlined for the positions 1-11 I do not believe that this is a feasible
option. (CX #2, p. 6)

After a thorough consideration of all of the evidence in this record, to include the

testimony of the witnesses, review of the medical records and other documentary evidence,

application of the appropriate statutory provisions and applicable case law, I make the following:

FINDINGS

1. The Arkansas Workers’ Compensation Commission has jurisdiction of this claim

2. The employment relationship existed on June 10, 2010, when the claimant

sustained

a compensable injury to his right foot, during which time he earned an average weekly wage of

$681.82, generating weekly compensation benefit rated of $455.00/$341, for total/permanent

partial disability.

3. The claimant was temporarily totally disabled for the periods commencing June 16,

2010 through July 13, 2010, and April 6, 2011 and continuing through June 10, 2011.

4. The claimant reached the end of his healing period on June 10, 2011, with a

permanent 

physical impairment in the amount of 53% to the right foot, as a result of the June 10, 2010,

compensable injury.

5. When the claimant’s age, education, work history, permanent restrictions and 

limitations, coupled with other matters reasonable expected to affect his future earning capacity

are considered, the evidence preponderates that the claimant has been rendered permanently and

totally disabled within the purview of the Arkansas Workers’ Compensation Act.
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6. Respondents are entitled to credit for the overpayment payment of indemnity 

benefits to and on behalf of the claimant at an erroneous rate, and are not estopped to claim same,

pursuant to Ark. Code Ann. §11-9-713.

7. Respondents #1 shall pay all reasonable hospital and medical expenses arising out

the claimant’s compensable injury of June 10, 2010.

8. Respondents #1 have controverted the claimant’s entitlement to temporary total 

disability benefits for the period June 16, 2010 through July 13, 2010, and April 6, 2011 through

June 10, 2011; permanent physical impairment in excess of 6.25 % to the right foot; and

permanent total disability benefits.

CONCLUSIONS

The compensability of the claimant’s June 10,2010, right foot injury is not disputed.  The

claimant asserts that as a result of the compensable right foot injury he is entitled to additional

worker’s compensation benefit, to include temporary total disability, additional indemnity benefits

for the anatomical impairment, and permanent total disability benefits as well as controverted

attorney fees.  Respondents #1 taken the position that appropriate indemnity benefits have been

paid, and, in fact, due to an overpayment of same a credit or off-set is in order.  Further,

respondents #1 deny that the claimant has been rendered permanently and totally disabled, but

rather maintain that the claimant is limited to indemnity benefits corresponding to his scheduled

impairment rating.

The present claim is one governed by the provisions of Act 796 of 1993, in that the

claimant asserts entitlement to workers’ compensation benefits as a result of an injury having been

sustained subsequent to the effective date of the afore provision.
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Appropriate Compensation Benefit Rate

As note above, the compensability of the claimant’s June 10, 2010, right foot injury is not

disputed.  Respondents #1 ultimately paid indemnity benefits to the claimant for temporary total

disability and permanent partial disability. At the time the afore benefits were paid by respondents

#1 they were paid at a weekly compensation benefit rate of $562.00/$422.00, for total/permanent

partial disability.  An analysis of the wage records of the claimant disclosed an average weekly

wage of $681.82, which generated appropriate compensation benefit rates of $455.00/$341.00,

for total/permanent partial disability.

Ark. Code Ann. §11-9-518, Weekly wages as basis for compensation, set forth the basis

for a claimant’s compensation benefit rate.  In the present matter, the evidence included the

claimant’s actual earning records in his employment with respondents #1.  The records

preponderates that the claimant earned an average weekly wage of $681.82, which generates the

appropriate compensation benefit rate for the payment of total and permanent partial disability in

this claim.  In paying indemnity benefits to the claimant at the erroneous compensation benefit

rates, for both temporary total and permanent partial, an overpayment of same was made by

respondents #1 for which they are entitled to credit.  Claimant’s argument that the respondents

should be estopped to assert different compensation benefit rates than those previously paid is not

persuasive.  There is no showing of misleading on the part of the respondents nor of the claimant

altering his position in reliance of the erroneous wage rates to his detriment. 

Temporary Total Disability 

The claimant sustained a compensable injury to his right foot on June 10, 2010.  The

claimant did not obtain medical treatment or incur incapacitation until June 16, 2010, when he
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was directed to remain off work as a result of the injury by the doctor at the time of the June 15,

2010, visit.  The credible evidence reflects that supervisory personnel of respondent-employer

were provided notice of the claimant’s June 10, 2010, visit before the claimant was seen by the

doctor on June 15, 2010.  Further, respondent-employer was provided the work excuse slips

generated by the claimant’s physician beginning with the June 15, 2010, visit.

The evidence reflects that the claimant suffered a scheduled injury on June 10, 2010, and

was off work as a result of same and within his healing period commencing June 16, 2010,

through July 13, 2010, and from April 6, 2011 through June 10, 2011.  An employee who has

suffered a scheduled injury is entitled to receive temporary total or temporary partial disability

benefits during his healing period or until he returns to work.  Wheeler Constr. Co. v. Armstrong,

73 Ark. App. 146, 41 S.W.3d 822 (2001).  While the claimant has not returned to gainful

employment since last discharging employment duties in the employment of respondent #1, the

evidence preponderates that he reached the end of his healing period on June 10, 2011, one year

from his date of injury, based on the medical evidence adduced by his treating physician, Dr. Chad

E. Webster. (CX #4).  The claimant has sustained his burden of proof by a preponderance of the

evidence that he was within his healing period and had not returned to work from his compensable

scheduled right foot injury during the period June 16, 2010 through July 13, 2010, and April 6,

2011 through June 10,2011.  The claimant is entitled to the payment of temporary total disability

benefits to correspond with the afore periods.  Respondents #1 have controverted the afore

benefits.

Permanent Physical Impairment 

In the present claim, the claimant suffered a compensable injury to his right foot on June
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10, 2010.  The claimant was diagnosed with diabetes in 2005, and suffered from diabetic

neuropathy.  In workers’ compensation law, an employer takes the employee as he finds him, and

employment circumstances that aggravate pre-existing conditions are compensable. Heritage

Baptist Temple v. Robinson, 82 Ark. App. 460, 120 S.W.3d 150 (2003). 

Permanent impairment is any permanent functional or anatomical loss remaining after the

healing period has been reached.  Johnson v. General Dynamics, 46 Ark. App. 188, 878 W.W.2d

411 (1994).  An injured employee is entitled to the payment of compensation for the permanent

functional or anatomical loss of use of the body as a whole whether his earning capacity is

diminished or not.   Pursuant to the Workers’ Compensation Act of 1993, which directed the

Commission to adopt an impairment rating guide to be used in the assessment of anatomical

impairment, the AMA Guides, 4th Edition has been adopted and mandated with respect Arkansas

workers’ compensation claims. Flowers v. Arkansas State Police, 2010 Ark. App. 99; Polk

County v. Jones, 74 Ark. App. 159, 47 S.W.3d 904 (2007).

The Arkansas Workers’ Compensation statute provides that permanent benefits shall be

awarded only upon a determination that the compensable injury was the major cause of the

disability or impairment. Ark. Code Ann. §11-9-102 (4) (F) (ii) (a) (Supp. 2009).  Additionally,

the statute provides that if any compensable injury combines with a pre-existing disease or

condition or the natural process of aging to cause or prolong disability or a need for treatment,

permanent benefits shall be payable for the resultant condition only if the compensable injury is the

major cause of the permanent disability or need for treatment.  Ark. Code Ann. §11-9-102 (4)(F)

(ii) (b) (Supp. 2009).   Major cause is defined as more than fifty percent of the cause.  Ark. Code

Ann. §11-9-102 (14) (A) (Supp. 2009).
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In assessing the extent of the claimant’s anatomical impairment growing out of the June

10,2010, compensable right foot injury, Dr. Webster utilized the AMA Guidelines to the

Evaluation of Permanent Impairment, 4th Edition.  In addition to outlining the basis of the

resulting 53% impairment to the foot, in his July 26, 2011, report, Dr. Webster testified regarding

the basis for the rating during his April 11, 2012, deposition.  The afore deposition also has

affixed as an exhibit the pertinent pages of the AMA Guide utilized by Dr. Webster. (CX #4). 

The clamant has sustained his burden of proof by a preponderance of the evidence that he has

incurred an anatomical impairment in the amount of 53% to the right foot as a result of the June

10, 2010, compensable injury.  

While the claimant was evaluated by Dr. Robert R. Jones, a Memphis orthopedic

physician, at the request of respondents #1, on March 29, 2011, who rendered opinions regarding

the end of the claimant’s healing period as well as the extent of the claimant’s residual anatomical

impairment growing out of the compensable June 10, 2010, right foot injury, I find the opinion of

Dr. Webster to be more persuasive and credible.  Dr. Webster’s medical specialty in the area of

the claimant’s injury is not disputed.  Additionally, Dr. Webster has treated the claimant as a

patient since 2006, and almost exclusively with regard to the June 10, 2010, compensable injury. 

Finally, as previous noted, in assessing the claimant’s anatomical impairment from the

compensable injury Dr. Webster utilized the sanctioned impairment-rating guide for Arkansas

workers’ compensation injuries.  Respondents #1 have controverted the claimant’s entitlement to

an anatomical impairment in excess of 6.25% to the right foot.  

Permanent Total Disability

The claimant is sixty years old with a seventh grade education and an employment history
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consisting of heavy manual labor.  The claimant has incurred an anatomical impairment of 53% to

the right foot as a result of the June 10, 2010, compensable injury.   The claimant’s employment

was terminated by respondents #1 on or about July 13, 2010.  The claimant has not worked since

last discharging duties in the employment of respondents #1.

The Arkansas Workers’ Compensation statute define permanent total disability as inability,

because of a compensable injury or occupational disease, to earn any meaningful wages in the

same or other employment.  Ark. Code Ann. §11-9-519 (e) (1).  The burden of proof is on the

employee to prove inability to earn any meaningful wage in the same or other employment.  Ark.

Code Ann. §11-9-519 (e) (2). 

The evidence discloses that the claimant has undergone vocational evaluation by two (2)

separate evaluators who have different conclusions with respect to his ability to secure

employment.  That as a result of the compensable injury the claimant is physically unable to return

to his previous employments as a mechanic is not disputed. 

The claimant underwent a vocational impairment evaluation by Dr. David Strauser on

December 21, 2011, which resulted in a detailed report of February 1, 2012.  The credible report

of February 1, 2012, was based on the review of the claimant’s medical and employment history

as well as the results of testing administered by Dr. Strauser.  The claimant does not have

transferral skills, an extremely low reading level, severe limitation with respect to standing and

walking.  Further, the claimant’s residual impairment and the apparatus [brace and boot] he is

required to wear continuously, adversely impact his ability to drive a vehicle.  

Pursuant to a request of respondents #1 the claimant on March 26, 2012, underwent a

vocational evaluation by Dr. Tanya Rutherford Owen.  Dr. Owen also administered testing to the
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claimant in conjunction with the evaluation.  The report of Dr. Owen reflects that she had access

to the claimant’s medical records and his November 12, 2010, deposition, as well as the February

1, 2012, evaluation report of Dr. Strauser. Dr. Owen identified employment positions in the

Memphis area that she felt the claimant was capable of performing as well as options for

retraining.  

After having been provided a copy of the March 26, 2012, repot of Dr. Owen, In an April

19, 2012, report Dr. Strauser address each of the positions and his reasoning for why the same

was not feasible for the claimant.  Further, Dr. Strauser re-affirmed his earlier assessment with

respect to the vocational impairment.  I find the vocational assessment performed by Dr. Strauser

to be more credible and persuasive than that of Dr. Owen.

The evidence preponderates that the claimant is unable to return to his former employment

due to the residuals of the June 10, 2010, compensable right foot injury.  Further, when the

claimant’s age, permanent restrictions and severe physical limitations growing out of the June

10,2010, compensable right foot injury are considered, along with his education level, the

evidence preponderates that he has been rendered permanently and totally disabled within the

purview of the Arkansas Workers’ Compensation Act.  Respondents #1 have controverted the

claimant’s entitlement to permanent total disability benefits.

AWARD

Respondents # 1 are herein ordered and directed to pay to the claimant temporary total

disability benefits as the weekly compensation benefit rate of $455.00, for the period commencing

June 16, 2010 through July 13, 2010, and April 6, 2011 continuing through June 10, 2011, as a

result of the June 10, 2010, compensable right foot injury. Said sums accrued shall be paid in
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lump without discount.  Respondents #1 may claim credit for overpayments previously tendered

to the claimant.

Respondents #1 are further ordered and directed to pay to the claimant permanent partial

disability benefits at the weekly compensation benefit rate of $341.00, to correspond to the 53%

impairment to the right foot incurred by the claimant as a result of the June 10, 2010,

compensable right foot injury. Said sums shall be paid in lump without discount. Respondents #1

may claim credit for sums heretofore paid toward the afore anatomical impairment.

Respondent #1 are further ordered and directed to permanent total disability benefits to

the claimant at the weekly compensation benefit rate of $455.00, as a result of the claimant’s

permanent total disability from the June 10, 2010, compensable injury.

Respondent #1 shall pay all reasonably necessary and related medical, hospital, nursing

and other apparatus expenses growing out of and in connection with the treatment of the

claimant’s June 10, 2010, compensable injury, to include medical related travel.

Maximum attorney fees are herein awarded to the claimant’s attorney on the controverted

indemnity benefits herein awarded, pursuant to Ark. Code Ann. §11-9-715.

This award shall bear interest at the legal rate pursuant to Ark. Code Ann. §11-9-809,

until paid.

IT IS SO ORDERED.

                                                               
_____________________________________________
                                                               ANDREW L. BLOOD, 

   ADMINISTRATIVE LAW JUDGE    


