
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

WCC NO. G103639

JERZY SKIBA, EMPLOYEE CLAIMANT

EPOXYN PRODUCTS, LLC, EMPLOYER RESPONDENT

TRAVELERS INDEMNITY CO.,
CARRIER RESPONDENT

OPINION FILED NOVEMBER 9, 2012

Hearing before Administrative Law Judge O. Milton Fine II on November 7, 2012
in Mountain Home, Baxter County, Arkansas.

Claimant pro se.

Respondents represented by Ms. Melissa F. Wood, Attorney at Law, Little Rock,
Arkansas.

STATEMENT OF THE CASE

This matter comes before the Commission on the motion to dismiss by

Respondents.  A hearing on the motion was conducted on November 7, 2012 in

Mountain Home, Arkansas.  Claimant represented himself at the hearing.

Respondents were represented by Ms. Melissa F. Wood, Attorney at Law, of Little

Rock, Arkansas.

Issues

At the hearing, a second issue was added, resulting in the following being

litigated:

1. Whether the instant claim should be dismissed pursuant to AWCC R.

099.13.



Skiba - Claim No. G103639 2

2. In the event the motion to dismiss is denied, whether Respondents

should be awarded costs and fees from the opposing party in

connection with the November 7, 2012 hearing.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

After reviewing the record as a whole, including medical reports, documents,

and other matters properly before the Commission, and having had an opportunity

to hear the testimony of the Claimant/witness, I hereby make the following findings

of fact and conclusions of law in accordance with Ark. Code Ann. § 11-9-704 (Repl.

2002):

1. The Arkansas Workers’ Compensation Commission has jurisdiction

over this claim.

2. Respondents have not proven by a preponderance of the evidence

that Claimant has failed to prosecute his claim under AWCC R.

099.13.

3. Respondents’ motion to dismiss should be, and hereby is, denied.

4. A hearing on the merits of Claimant’s claim is hereby scheduled for

Wednesday, February 6, 2013 at 12:00 p.m. in City Hall Council

Chambers, 720 South Hickory, Mountain Home, Arkansas.

Respondents shall make arrangements to have a certified Polish

language interpreter present.  The balance of the February 27, 2012

prehearing order shall remain in full force and effect.
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5. Respondents have not proven by a preponderance of the evidence

that they should be awarded costs and/or fees in connection with this

proceeding under Ark. Code Ann. § 11-9-717 (Repl. 2002).

6. The motion by Respondents for fees and costs are hereby denied.

CASE IN CHIEF

Summary of Evidence

Claimant was the sole witness at the hearing.  It was revealed just prior to the

hearing that his first language is Polish, and that while he speaks and understands

English, at times he does not understand what is being said.  For that reason, and

without objection, Claimant’s son, Robert Skiba, was sworn in as an interpreter

under Ark. Code Ann. § 25-15-101(d) (Supp. 2011) and interpreted the proceedings

to him.

Without objection, the Commission’s entire file has been incorporated herein

by reference.

Testimony

Jerzy Skiba.  Claimant testified that he received notice of the November 7,

2012 hearing in the mail.  He still wishes to proceed on his claim, and contends that

he sustained a compensable injury in the form of Histoplasmosis in the course of his

employment at Respondent Epoxyn Products, LLC.  While (as discussed infra) the

May 2, 2012 hearing on his claim was cancelled based on the representation to the

Commission that the matter had been resolved amicably, he denied ever consenting

to such settlement.  Shown a letter dated September 11, 2012 and sent to the
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Commission–but addressed to one of Respondents’ counsels–Claimant agreed that

he crafted the letter in response to the motion to dismiss, but did send a copy of it

to Respondents.  It is his desire to retain new counsel, but thus far he has been

unsuccessful.

Procedural History

As reflected in and the Commission’s file, the history of this claim is as

follows:

On May 9, 2011, Claimant (through then-counsel Frederick S. “Rick” Spencer)

filed a Form AR-C with the Commission, alleging that he sustained a compensable

injury to his lungs in the form of “[c]onstant exposure to dust and chemicals over the

course of five years.”  Respondents controverted the claim.

On November 15, 2011, Respondents filed a motion to dismiss the claim

pursuant to AWCC R. 099.13, arguing that “Claimant has not sought any type of

bona fide hearing before the Workers’ Compensation Commission over the last six

months.”  In response, Claimant’s then-counsel on November 21, 2011 wrote me to

request a hearing on the compensability of the alleged lung injury.  Prehearing

questionnaires were issued to the parties and were returned promptly.  Following a

prehearing telephone conference on February 27, 2012, I issued a prehearing order

that scheduled a hearing for May 2, 2012 in Mountain Home on the following issues:

1. Whether the Arkansas Workers’ Compensation Act is
constitutional.

2. Whether Claimant sustained a compensable lung injury.
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3. Whether Claimant is entitled to reasonable and necessary
medical treatment.

4. When did Claimant provide notice of his alleged lung injury?
The file reflects that both sides continued to prepare for the hearing.

Claimant’s counsel submitted copies of medical records on March 29, 2012, while

Respondents furnished a copy of their exhibit indices on April 25, 2012.  However,

my office was informed that the claim had been settled.  For that reason, on May 1,

2012, I notified the parties by letter that the hearing was cancelled and that the file

was being returned to general files.

While the case was located there, Claimant’s counsel moved to withdraw,

asserting:

That the Claimant, Jerzy Skiba, has been informed of what the
undersigned believes is the best course of action for his pending
claim.  The Claimant disagrees with this advice and has made clear
his desire to retain the services of another attorney to represent him
in said claim.

In an order entered June 20, 2012, the Full Commission granted Spencer’s motion

to withdraw.

The record reflects that no further action was taken on the claim until August

31, 2012, when Respondents filed another motion to dismiss the claim under Rule

13.  I wrote Claimant on September 5, 2012, giving him 15 days to respond.  As

discussed above, he did so on September 11, 2012–in a letter addressed to

Respondents’ co-counsel Jarrod Parrish but sent to the Commission.  That letter

reads:
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In response to your letter I declare that I am a victim and have been
deceived by your Company.  Working for your company the Epoxyn
Product, I lost my health and my life has drastically changed for the
worse.  Unfortunately, the environment in which I worked has effected
[sic] my lungs and my heart with dust causing Arrhythmia.

As a mechanic I had direct contact with chemicals harmful to health.
Although, I was using a mask, the chemicals accumulated on my
clothes.  Regrettably, your company did not provide operating
conditions to take a shower or the possibility to change clothes
throughout my shift of work.  Thus, I was forced to continue my shift in
such a state before returning home.

After three years of working, I felt constant fatigue combined with
muscle pain.  I was qualified as a disabled person thanks to the
doctors to detected the cause of my bad health.

I am disappointed with the decision taken by my lawyer.  At the time
of the offer by the Workers’ Compensation Commission for about
$3,000.00–my lawyer refused that amount of money, without
consulting with me, because he said it was too small of an amount.
Later he offered me around $1,000.00 and called me “Hungry big.”
This is a lie.

I am convinced that in this factory, there are a number of employees
who have lost their health.  Unfortunately, these workers are afraid of
losing their job are silent [sic].

I am including a copy of OSHA as a proof of what chemicals I came
into contact with.

At the hearing, Respondents argued for dismissal of the claim with prejudice.

III.  DISCUSSION

A. Motion to Dismiss

As stated above, Respondents have moved for dismissal of this claim under

Rule 13, which reads:

Upon meritorious application to the Commission from either party in an
action pending before the Commission, requesting that the claim be



Skiba - Claim No. G103639 7

dismissed for want of prosecution, the Commission may, upon
reasonable notice to all parties, enter an order dismissing the claim for
want of prosecution.

See generally Johnson v. Triple T Foods, 55 Ark. App. 83, 85, 929 S.W.2d 730

(1996).  I find that the parties were provided with notice of the motion to dismiss and

the hearing thereon.

As the moving party, Respondents under Ark. Code Ann. § 11-9-705(a)(3)

(Repl. 2002) must prove their entitlement to the relief requested–dismissal of this

claim–by a preponderance of the evidence.  This standard means the evidence

having greater weight or convincing force.  Barre v. Hoffman, 2009 Ark. 373, 326

S.W.3d 415; Smith v. Magnet Cove Barium Corp., 212 Ark. 491, 206 S.W.2d 442

(1947).

A claimant’s testimony is never considered uncontroverted.  Nix v. Wilson

World Hotel, 46 Ark. App. 303, 879 S.W.2d 457 (1994).  The determination of a

witness’ credibility and how much weight to accord to that person’s testimony are

solely up to the Commission.  White v. Gregg Agricultural Ent., 72 Ark. App. 309, 37

S.W.3d 649 (2001).  The Commission must sort through conflicting evidence and

determine the true facts.  Id.  In so doing, the Commission is not required to believe

the testimony of the claimant or any other witness, but may accept and translate into

findings of fact only those portions of the testimony that it deems worthy of belief.

Id.

I find that the evidence before me does not preponderate that Claimant has

failed to prosecute his claim.  Through his then-counsel, he was preparing to litigate
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the claim on May 2, 2012.  This was derailed, unfortunately, by a disagreement

concerning settlement.  A little less than four months later, the motion to dismiss was

renewed.  I credit Claimant’s testimony that he wishes to proceed to a full hearing,

and has been trying, unsuccessfully, to obtain new representation.  The motion to

dismiss should thus be, and hereby is, denied.

After consideration of this matter, a hearing on the merits of Claimant’s

claim is hereby scheduled for Wednesday, February 6, 2013 at 12:00 p.m. in

City Hall Council Chambers, 720 South Hickory, Mountain Home, Arkansas.

Respondents shall make arrangements to have a certified Polish language

interpreter present.  The balance of the February 27, 2012 prehearing order

shall remain in full force and effect.  However, if Claimant does not appear on that

date, I will entertain another Rule 13 motion by Respondents.

B. Motion for Costs/Fees

Respondents have asked that they be awarded costs and fees from Claimant

in connection with the November 7, 2012 hearing, in the event that the claim is not

dismissed.  While they have not cited a particular provision in support of this, I note

that Ark. Code Ann. § 11-9-717(a) (Repl. 2002) reads in pertinent part:

(a)(1)(A) Every claim, request for benefits, request for additional
benefits, controversion of benefits, request for a hearing, pleading,
motion, and other paper of a party represented by an attorney shall be
signed by at least one (1) attorney of record in his or her individual
name, whose address shall be stated.

. . .
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(2) The signature of an attorney or party constitutes a certificate by
him or her that:

(A) He or she has read the claim, request for benefits, request for
additional benefits, controversion of benefits, request for a hearing,
pleading, motion, or other paper;

(B) To the best of his or her knowledge, information, and belief formed
after reasonable inquiry, it is well grounded in fact and is warranted by
existing law or a good faith argument for the extension, modification,
or reversal of existing law; and

(C) It is not interposed for any improper purpose, such as to harass or
to cause unnecessary delay or needless increase in the cost of
litigation.

. . .

(4) If a claim, request for benefits, request for additional benefits,
controversion of benefits, request for a hearing, pleading, motion, or
other paper is signed in violation of this rule, the Workers'
Compensation Commission, including administrative law judges, upon
motion or upon their own initiative, shall impose upon the person who
signed it, a represented party, or both, an appropriate sanction, which
may include an order to pay to the other party or parties the amount
of reasonable expenses incurred because of the filing of a claim,
request for benefits, request for additional benefits, controversion of
benefits, request for a hearing, pleading, motion, or other paper,
including a reasonable attorney's fee.

Pursuant to § 11-9-705(a)(3), Respondents must prove by a preponderance of the

evidence their entitlement to such an award.  I have considered the filings of

Claimant surrounding this claim, and find that none of them abridge the above

provision.

I am also aware that Ark. Code Ann. § 11-9-717(b) (Repl. 2002) states:
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Appropriate sanctions, including the amount of reasonable expenses
and attorney's fees, may also be imposed against a party or its
attorney which, without good cause shown, fails to appear for a
hearing, deposition, or any other matter scheduled by the commission
or administrative law judge, or frivolously joins another party.

This provision has not been violated, either.  Claimant has not failed to appear at a

hearing; the May 2, 2012 hearing on the merits of his claim was cancelled, and he

appeared at the November 7, 2012 proceeding.  For these reasons, the request for

costs and fees is denied.

CONCLUSION

Based on the findings of fact and conclusions of law set forth above,

Respondents’ motion to dismiss is hereby denied, and their motion for fees and

costs is denied as well.

IT IS SO ORDERED.

___________________________
Hon. O. Milton Fine II
Administrative Law Judge


