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Submitted on the record and stipulations before ADMINISTRATIVE LAW JUDGE ANDREW
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Claimant represented by the HONORABLE GARY DAVIS, Attorney at Law, Little Rock,
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Respondents #1 represented by the HONORABLE MICHAEL R. MAYTON, Attorney at Law,
Little Rock, Arkansas.

Respondent #2 represented by the HONORABLE DAVID L. PAKE, Attorney at Law, Little
Rock, Arkansas.

STATEMENT OF THE CASE

The claimant contends that he sustained a compensable injury within the course and 

scope of his employment in the form of exposure to asbestos, which resulted in a diagnosis of

lung cancer and his subsequent death on September 16, 2010.  The parties submitted the issue of

compensability on the record.  

Comprising the record in this claim are the responsive filing to the pre-hearing

questionnaire submitted by each party; the March 26, 2012, notice regarding the submission of

stipulations, and the stipulations submitted by the parties.
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DISCUSSION

Will Simmons, the claimant, with a date of birth of September 4, 1936, was employed by

respondent-employer #1 at various times during his employment history.  A claim for workers’

compensation benefits was filed on behalf of the claimant on or about January 20, 2012, with a

date of injury of January 1, 1988, alleging exposure to asbestos resulting in a diagnosis of lung

cancer – asbestosis.  The September 26, 2010, Certificate of Death, issued in connection with the

claimant’s death reflects immediate cause of death as prostate cancer and lung cancer with

approximate interval onset to death as May 27, 2010.

The Certificate of Death reflects that the claimant was pronounced dead on September 26,

2010.  Respondents #1 have controverted the compensability of this claim in its entirety.  The

contentions of respondents #1 are as set forth in the March 16, 2012, Pre-hearing Questionnaire

response of same.

The parties have stipulated that the Arkansas Workers’ Compensation Commission has

jurisdiction of this claim.  Further, the stipulations recite the identified time periods of the

claimant’s employment by respondents #1, to include employment from February 24, 1964,

through March 1, 1989.  The claim filed on behalf of the claimant, a Form AR-C, was filed with

the Arkansas Workers’ Compensation Commission on or about January 23, 2012, and alleges an

exposure to asbestos.  The parties further stipulated that the claimant’s last “injurious exposure”

to asbestos during his employment by respondent-employer #1, would have occurred prior to

March 1, 1989.

The statutes of limitations and notice requirements applicable to the present claim include,

but are not limited to, Ark. Code Ann. §§11-9-601; ll-9-602; 11-9-603, and 11-9-702.
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After a thorough consideration of all of the evidence in this record, to include the

applicable statutory provisions and appropriate case law, I make the following:

FINDINGS

1. The Arkansas Workers’ Compensation Commission has jurisdiction of this claim.

2. During the pertinent time period, the employment relationship existed between the

claimant and respondents #1. 

3. The claimant asserts a date of injury of January 1, 1988, and last discharged

employment duties for respondent-employer #1 on or about March 1, 1989.

4. The present claim for workers’ compensation benefits as a result of an 

occupational disease was filed with the Arkansas Workers’ Compensation Commission on or

about January 23, 2012.  The claimant’s death, for occurred on September 26, 2010.  

5. The present claim is barred pursuant to the limitation periods set forth in Ark. 

Code Ann. §§11-9-601; 11-9-602; 11-9-603; and 11-9-702.

CONCLUSIONS

The claimant asserts entitlement to workers’ compensation benefits as a result of 

exposure to asbestos while within the course and scope of his employment.  The claimant

maintains that the exposure resulted in him developing the occupational disease of asbestosis

culminating in his death on September 26, 2010.  The claimant seeks appropriate corresponding

workers’ compensation benefits, along with controverted attorney fees.  Respondents #1 deny the

compensability of this claim and asserts that the same is barred pursuant to the statute of

limitations set forth in the Arkansas Workers’ Compensation Laws.

The present claim is one governed by the provisions of pre-Act 796 of 1993, in that the
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claimant asserts entitlement to workers’ compensation benefits as a result of an

injury/occupational disease having been sustained prior to the effective date of the afore

provisions.

Occupational Disease

The claimant has identified a date of injury as January 1, 1988, as a result of exposure to

asbestos within the course and scope of his employment.  While the parties have stipulated the

claimant’s employment by respondent-employer for the period February 24, 1964, through March

1, 1989, compensability of the claim is nonetheless denied.

The claimant asserts a date of injury of January 1, 1988.  The evidence preponderates that

the claimant could not have been exposed to asbestos in his employment with respondent-

employer subsequent to March 1, 1989.  Ark. Code Ann. §11-9-601. Compensation generally,

provides, in pertinent part:

(a)   Where an employee suffers from an occupational disease as
defined in this subchapter and is disabled or dies as a result of the
disease and where the disease was due to the nature of the
occupation or process in which he or she was employed within the
period previous to his or her disablement as limited in subsection
(g) of this section, then the employee, or, in case of death, his or
her dependents, shall be entitled to compensation as if the
disablement or death were caused by an injury, except as otherwise
provided in this subchapter. 

*          *         *

(g) (1) An employer shall not be liable for any compensation for an
occupational disease unless:

(A)   The disease is due to the nature of an
employment in which the hazards of the disease
actually exist and are characteristic thereof and
peculiar to the trade, occupation, process, or
employment and is actually incurred in his or her
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employment. .     .
(B)   Disablement or death results within three (3)
years in case of silicosis or asbestosis, or one (1)
year in the case of any other occupational disease, .   
 .     . , after the last injurious exposure to the disease
in the employment [.]

Ark. Code Ann. §11-9-602. Compensation for silicosis or asbestosis, provides, in pertinent part:

(a)   As used in this subchapter, unless the contest otherwise
requires:
(1)   “Asbestosis” means the characteristic fibrotic condition of
lungs caused by the inhalation of asbestos dust; 

*          *          *

(b)   In the absence of conclusive evidence in favor of the claim,
disability or death from silicosis or asbestosis shall be presumed not
to be due to the nature of any occupation within the provision of
this subchapter unless during the ten (10) years immediately
preceding the date of disablement the employee has been exposed
to the inhalation of silica dust or asbestos dust over a period not
less than five (5) years, two (2) years of which shall have been in
this state, under a contract of employment existing in this state. 
However, if the employee has been employed by the same employer
during the whole of the five-year period, his or her right to
compensation against the employer shall not be affected by the fact
that he or she had been employed during any part of the period
outside of this state.

Ark. Code Ann. §11-9-603, Practice and Procedure, provides, in pertinent part:

(a) (1)   Except as otherwise provide in this subchapter, procedure
with respect to notice of disability or death and as to the filing of
claims and determination of claims shall be the same as in cased of
accidental injury or death.

(2)(A)   Written notice shall be give to the employer
of an occupational disease by the employee, or
someone in his or her behalf, within ninety (90) days
after the first distinct manifestation thereof.
      (B)    In the case of death from an occupational
disease, written notice of death shall also be given to
the employer within ninety (90) days thereafter.
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Finally, Ark. Code Ann. §11-9-702, Filing of claims, provides in pertinent part:

(2)(A)   A claim for compensation for disability on account of injury
which is either an occupational disease or occupational infection
shall be barred unless filed with the commission within two (2)
years from the date of the last injurious exposure to the hazards of
the disease or infection.
(B)   However, a claim for compensation for disability on account
of silicosis or asbestosis must be filed with the commission within
one (1) year after the time of disablement, and the disablement must
occur within three (3) years from the date of the last injurious
exposure to the hazard of silicosis or asbestosis. 

The evidence preponderates that the claimant’s last injurious exposure to asbestos in the

employment of respondents #1 could not have occurred subsequent March 1, 1989.  The claimant

identified January 1, 1988, as the date of his injury.  The claimant’s death occurred on September

26, 2010, however a claim for workers’ compensation benefits was not filed with the Arkansas

Workers’ Compensation Commission until on or about January 23, 2012.  The medical in the

record, attached to the claimant’s Response to Pre-hearing Questionnaire, reflects that the

claimant had an abnormal chest x-ray on December 14, 2003, which confirmed evidence of

asbestosis by B-reader on December 14, 2004.    The evidence preponderates that the present

claim for workers’ compensation benefits is barred pursuant to the limitation periods set forth in

Ark. Code Ann. §§11-9-601; 11-9-602; 11-9-603; and 11-9-702.

IT IS SO ORDERED.

 _____________________________________________
  ANDREW L. BLOOD
  ADMINISTRATIVE LAW JUDGE


