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STATEMENT OF THE CASE

On June 11, 2012, the above captioned claim came before the

Workers’ Compensation Commission in Springdale, Arkansas, for a

hearing. A pre hearing conference was conducted on January 23,

2012, and a pre hearing order filed January 24, 2012.  A copy of

the pre hearing order with modifications has been marked as

Commission’s Exhibit No. 1 and made part of the record without an

objection. 

At the pre hearing conference the parties agreed to litigate

the following issues:

1. On May 9, 2011,  the relationship of employee-employer-

carrier  existed between the parties.

2. On May 9, 2011, the claimant sustained a compensable

injury.

3. The appropriate weekly compensation benefits are $436.00

for TTD and $327.00 for PPD.
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By agreement of the parties, the issues to be litigated are:

1. The claimant’s entitlement to temporary total disability

benefits from November 14, 2011 to December 12, 2011.

2. Attorneys’ fees.

The claimant contends that on May 9, 2011, the claimant

injured his lower back helping to install a windshield.  The

respondents contend that they  began paying TTD benefits based upon

the opinion of the COP physician (Blankenship) requested by the

claimant. These benefits have been paid beginning on 12-10-11 and

continuing. The claimant apparently consulted a chiropractor after

finding her COP request. That provider evidently took her off work

at some point. Respondents contend that the chiropractor is

unauthorized.

The stipulations agreed to by the parties at the pre hearing

conference conducted on January 23, 2012, and contained in the

amended pre hearing order filed January 24, 2012, are hereby

accepted as fact. From a review of the record as a whole to include

medical reports, and documents properly before the Commission, and

having had the opportunity to hear the testimony and observe the

witness and his demeanor, the following decision is rendered.

FACTUAL BACKGROUND

The claimant in this case suffered a compensable injury on May

9, 2011.  She received some benefits associated with this claim.

The claimant is a 42-year-old female who went to work for the

respondent as a customer service representative(Record 6/11/12 p.

7).  She was injured assisting with the installation of a
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windshield weighing approximately 30 pounds(Record 6/11/12 p. 7,

Respondent’s Addendum B).  The claimant first saw Dr. Cooper.  She

was sent to see Dr. Cooper by Chuck Barnhardt. The claimant stated

that she was having pain in her lower back and down her leg, she

added that “she couldn’t walk right”(Record 6/11/12 p. 10-11).  Dr.

Cooper put the claimant on medication and light duty.  Dr. Cooper’s

note of May 13, 2011 reflects that the claimant was assessed with

lumbago and questionable left sciatica.  He gave the claimant an

injection along with other pain medication and prescribed light

duty(Claimant’s Exhibit No. 2 p. 1-2).  On May 31, 2011 the

claimant was diagnosed, after a review of the MRI, with Piriformis

syndrome and sciatica.  Dr. Cooper then recommended physical

therapy(Claimant’s Exhibit No. 2 p. 6).  Dr. Cooper sent the

claimant to Dr. Knox(Record 6/11/12 p. 12).  The claimant also

received injections from Dr. Ennis(Record 6/11/12 p.12).  She

stated that she was sent back to Dr. Cooper(Record 6/11/12 p.12).

The claimant testified that, eventually, she was referred to Dr.

Johnson a chiropractor.  Dr. Johnson’s records from November 9,

2011 reflect that the claimant was referred to him by Dr. Cooper

for chiropractic evaluation and treatment(Claimant’s Exhibit No. 2

p. 46, see also Claimant’s Exhibit No. 1 p.10).  Dr. Johnson

recommended a follow up MRI(Claimant’s Exhibit No. 2 p. 46).  The

claimant testified that she indeed was referred to Dr. Johnson by

Dr. Cooper.  She added that “Chuck”[Chuck Barnhardt] had also

mentioned  Dr. Johnson to her and she had heard good things(Record

6/11/12 p. 13).  The claimant stated that the treatment she
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received from Dr. Johnson was helpful.  She stated that she

received treatment from Dr. Johnson for about a month(Record

6/11/12 p.13).  Dr. Johnson’s notes from November 14, 2011 reflect

that he recommended “temporary work disability for one month

pending additional testing and neurosurgical evaluation.” The

evaluation was scheduled for December 12, 2011 with Dr.

Blankenship(Claimant’s Exhibit No. 2 p. 48).  The claimant was

placed off work from the date of the notation, November 14, 2011

until December 12, 2011.  

Dr. Cooper gave sworn testimony on May 10, 2012 in preparation

for the hearing on June 6, 2012.  The respondents have introduced

the transcript of that testimony.  Dr. Cooper stated that the

claimant told him that her manager “Chuck” wanted her to see a

chiropractor.  He added that he did schedule the claimant an

appointment with Dr. Johnson and Dr. Ennis.  He stated, “he was

accommodating the wishes of the employer.”  Dr. Johnson testified

that he would probably not have sent her to see Dr. Johnson  but

for information he had gotten about the employer’s

wishes(Respondent’s Exhibit No. 2 p. 18, see also Claimant’s

Exhibit No. 2 p. 43).  The claimant testified that she did see Dr.

Blankenship who also took her off work and gave her two SI

injections(Record 6/11/12 p. 14).  The visit to Dr. Blankenship was

recommended by Dr. Johnson. Dr. Blankenship’s records of April 9,

2012 reflect that he did not think further treatment was warranted.

He based this recommendation on his evaluation of the claimant as

well as a review of the claimant’s functional capacity examination.
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Additionally, he stated that he felt she was at MMI(Claimant’s

Exhibit No. 1 p. 11-12).

DISCUSSION

The Commission has first been asked to determine if the

claimant is entitled to temporary total disability from November

14, 2011 until December 12, 2011.  Temporary total disability is

that period within the healing period in which the employee suffers

a total incapacitation to earn wages, Ark. State Highway Dept. v.

Breshears, 272 Ark. 244, 613 S.W. 2d 392 (1981).  The claimant, in

this case, suffered an admittedly compensable injury while in the

employ of the respondent in May of 2011.  She received some

benefits.  The respondents contend that she is not entitled to TTD

for the period requested because the chiropractic care was not

authorized.  The claimant testified that she was referred to a

chiropractor by Dr. Cooper.  However, Dr. Cooper’s notations and

deposition testimony reflect that any referral to a chiropractor

came as a result of information he got from the claimant.  He

testified that he would not have made the referral to Dr. Johnson

on his own, but did so because of what he thought were the

employer’s wishes.  Interestingly enough, Chuck Barnhardt [the

claimant’s manager] testified that he only casually mentioned that

the claimant use a chiropractor.  He added that he did not have the

authority to make such a recommendation(Record 6/11/12 p. 29).

Clearly, the information that Dr. Cooper received that caused him

to make the chiropractic recommendation was erroneous.  Dr. Cooper

would not have made such a recommendation on his own.  It is my
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opinion that the referral to Dr. Johnson was not made based on

medical findings.  Therefore, Dr. Johnson’s treatment was not

authorized and his recommendation for time off work should not

result in TTD benefits.  

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The claimant has failed to prove that the recommendation

for time off from November 14, 2011 until December 12,

2011 was made by an authorized treating physician.  The

claimant testified that she was referred to Dr. Johnson

by Dr. Cooper, however, Dr. Cooper’s testimony reveals

the real reason he made such a recommendation.  Clearly,

that recommendation was not based on medical findings and

the claimant is not entitled to TTD.

ORDER

Based upon the foregoing findings and conclusions, I have no

alternative but to deny and dismiss this claim for temporary total

disability benefits from November 14, 2011 until December 12, 2011.

IT IS SO ORDERED.   

                               
                              AMY GRIMES
                              ADMINISTRATIVE LAW JUDGE
                                         


