
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO. G102158

DIANA SHOTZMAN CLAIMANT

GREENHURST, INC. RESPONDENT

CANNON COCHRAN MANAGEMENT SERVICES, INC. RESPONDENT
CARRIER

OPINION FILED JULY 5, 2012

Hearing before ADMINISTRATIVE LAW JUDGE ERIC PAUL WELLS in Fort
Smith, Sebastian County, Arkansas.

Claimant represented by JERED MEDLOCK, Attorney, Fort Smith,
Arkansas.

Respondents represented by MICHAEL RYBURN, Attorney, Little Rock,
Arkansas.

STATEMENT OF THE CASE

On April 12, 2012, the above captioned claim came on for a

hearing at Fort Smith, Arkansas.   A pre-hearing conference was

conducted on February 29, 2012, and an amended pre-hearing order

was filed on March 12, 2012.   A copy of the amended pre-hearing

order has been marked Commission's Exhibit No. 1 and made a part of

the record without objection.

At the pre-hearing conference the parties agreed to the

following stipulations:

1. The Arkansas Workers' Compensation Commission has

jurisdiction of this claim.

2. On all relevant dates, the relationship of employee-

employer-carrier existed between the parties.

3. The claimant sustained a compensable injury to her left

knee on June 26, 2010.
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4. Respondents have accepted and paid 7 percent impairment to

the lower left extremity.

5. The claimant’s weekly compensation rates are $200 for

temporary total disability and $154 for permanent partial

disability.

By agreement of the parties the issues to litigate are limited

to the following:

1. Temporary total disability from June 29, 2010, to July 29,

2010, and from March 15, 2011, to July 20, 2011.

2. Temporary partial disability from July 29,2010, to December

16, 2010.

3. The claimant’s anatomical impairment rating for the lower

left extremity at an amount greater than 7 percent.

4. Attorney’s fees.

Claimant’s contentions are:

“Claimant contends that she sustained a
compensable injury on June 28, 2010 during her
employment with Respondent and is entitled to
benefits as stated above.”

Respondents’ contentions are:

“The claimant has a knee injury for which the
respondent has paid the appropriate benefits.
The claimant has had surgery and returned to
work.  She does not need additional medical
treatment and she does not have RSD.  I have
enclosed the Table from the AMA Guides, Fourth
Edition concerning impairment ratings for the
claimant’s knee condition.  Dr. Jeffery Evans
used the Forth Edition, Page 78, Table 41 to
come up with a 30 percent rating to the left
lower extremity.  As you can see, Table 41
contains only three ratings for mild,
moderate, or severe range of motion
impairments.  Those rating are ten percent, 20
percent, or 35 percent to the leg.  The 30
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percent rating given by Dr. Evans does not fit
within the categories that are in Table 41.
Table 64 contains impairment estimates for
certain lower extremity impairments.  The
claimant had an arthroscopic anterior cruciate
ligament reconstruction.  For cruciate
ligament laxity, Table 64 gives ratings of
seven percent, 17 percent, or 25 percent.
Again, the 30 percent rating does not fit in
that category either.  It is the position of
the respondents that the claimant, who is only
20-years-old, has a mild cruciate ligament
laxity and that warrants a seven percent
rating to the leg.”

The claimant, in this matter, is a twenty-three-year-old

female who was employed by the respondent as a CNA.  The claimant

sustained an admittedly compensable injury to her left knee on June

26, 2010.  The claimant had just begun her employment with the

respondent when she suffered her injury.  Following is testimony

given by the claimant on cross examination about her agreement with

the respondent as to her scheduled work amounts:

“Q. Okay, and then you went to work in
Greenhurst and you only worked there about
four days when this happened?

A. Yes.

Q. And you worked – well you’d just been
hired so you didn’t – but you were hired to
work thirty-seven and a half hours a week?

A. Yes.

Q. Okay, so if you worked four hours a day
the difference in what you would of made would
have been three and a half hours instead of
four hours?  Three and a half hours because
seven and a half minus four is three and a
half.

A. Yes.”
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The claimant has asked the Commission to consider her

entitlement to temporary total disability benefits from June 29,

2010, to July 29, 2010, and from March 15, 2011, to July 2011.  She

has also asked for temporary partial disability from July 29, 2010,

to December 16, 2010.  I will consider these requests in

chronological order.

TEMPORARY TOTAL DISABILITY FROM June 29, 2010, to July 29,

2010

On cross examination, the claimant had the following exchange

with the respondents’ attorney regarding the period of time she did

not work after the three days she was removed from work by Dr.

Richey:

“Q. Okay, now I guess I’m going to have to go
through these dates kind of like Mr. Medlock
did and you’ve got several slips in your
packet showing when you were off work.  It
looks like you were initially taken off work
for three days by Doctor Richey, is that
right?

A. Sounds correct, yes.

Q. Did you go back to work after those three
days?

A. Not that I recall.  Not until I seen
Doctor Evans.

Q. Why did you not go back to work after the
three days?

A. After the three days Fred and I had an
agreement cause I had young children and with
my knee the way it was I had to go and stay
with my mom who lived in Russellville.

Q. Okay, so you moved away from – you moved
out of town.  You moved to Russellville.

A. No, I did not move.
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Q. Okay.

A. I went and stayed the time period,
between that time, yes, with mother.  But no I
did not move permanently.  I stayed there for
help due to my knee.

Q. But you couldn’t of worked – you weren’t
going to drive back and forth from
Russellville were you?

A. I’m not understanding.

Q. Okay, I guess I need to get a little more
into, why did you move to Russellville or why
did you move in with your mother?

A. I moved in with my mother for help due to
my knee injury cause I had young children and
I couldn’t do the bending and lifting with my
knee.

Q. Are you divorced?

A. At the time, yes, I was.

Q. Okay, did you have a place to live in
town?

A. At the time I was living with my father
in Charleston.

Q. And then you moved for help with your
children to go stay with your mother.

A. Yes.

Q. Did Greenhurst have light duty work
available for you during that period of time?

A. None that I’m aware of cause Fred had to
have an agreement with me.  He never stated
any light duty work available for me, no.

Q. Okay, what was that agreement?

A. The agreement that it was time for me to
go stay with my mother in that time period
cause he understood I had young children and
that once I seen Doctor Evans we would go from
there.”
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The claimant is entitled to temporary total disability from

June 27, 2010, to June 29, 2010, which represents the three days

Dr. Richey removed her from work.  Records introduced by the

respondents show that she was paid temporary total disability on

June 28, 2010.  The claimant should also be paid temporary total

disability benefits for June 29, 2010, as well.  The claimant has

failed to prove that she is entitled to temporary total disability

benefits from June 30, 2010, to July 29, 2010.  There is no doctor

note or record in evidence taking her off work during that time.

It appears that the claimant temporarily moved to Russellville,

Arkansas, due to her problems dealing with her children due to her

knee injury, not because she could not work for the respondent.

The respondent called Mr. Fred Schaffer as a witness.  Mr. Schaffer

is an owner/business manager of the respondent business.  He gave

credible testimony that light duty work was available during that

period of time.

While I am sympathetic with the claimant’s need to move to

Russellville to receive help with her children due to her

compensable left knee problems, that does not entitle her to

temporary total disability benefits when work is available.

Temporary Partial Disability From July 29, 2010, to December 16,

2010

On July 29, 2010, the claimant was seen by Dr. Jeffery Evans.

At that time, Dr. Evans placed the work restriction of “no patient

transfers” and asked that the claimant be excused from work on July

29, 2010, due to her doctors’ appointment.  At the hearing, Mr.
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Schaffer again credibly testified that light duty work was

available for the claimant during the time period after July 29,

2010.  It appears from the testimony of Mr. Schaffer that the

claimant did not work again for the respondent until August 10,

2010.  The claimant’s memory throughout the hearing was very poor

as to the events surrounding when she did or did not work.

A medical record introduced by the claimant and dated August

10, 2010, indicates that the claimant was to be restricted to part

time work of four hours including “No patient transfers, no pushing

or pulling patients.”

Following is the testimony of Mr. Schaffer on cross

examination regarding the claimant’s dates of work during that

period of time:

“Q. Okay, but it’s pretty clear that she
didn’t work from the date of the injury until
August the 10th.  You do agree with that?

A. I agree.

Q. And she came back at four hours a day.

A. Right.

Q. And she worked four hours a day until
December 16th of 2010, is that correct?

A. When she worked, yeah.

Q. And then she went off – then she had her
child and had her – then ultimately had the
surgery in March of 2011.

A. Correct.”

The claimant was removed from work beginning December 16, 2010, due

to her pregnancy.
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There is a medical note found in Claimant’s Exhibit dated

September 27, 2010, and signed by Dr. Evans.  That note places the

claimant on light duty restrictions of, “No lifting or transfer of

patients.”  There is no mention of limiting the claimant to four

hours of work per day.

It is the claimant’s burden to prove her entitlement to

temporary partial disability from July 29, 2010, to December 16,

2010.  Here, the claimant’s testimony deserves very little weight

as her memory of basic facts and dates is greatly lacking.  Based

on Mr. Schaffer’s memory of her return to work on August 10, 2010,

on a four hour basis along with Dr. Evans’ medical note dated

August 10, 2010, I find the claimant is entitled to temporary

partial disability benefits beginning August 10, 2010, until

September 27, 2010, when Dr. Evans’ medical note not only places

the restriction of “No lifting or transfer of patients.”  The

claimant is entitled to temporary partial disability benefits based

on a thirty-seven hour work week not a forty hour work week as her

agreement with the respondent was only for thirty-seven hours per

week.

TEMPORARY TOTAL DISABILITY FROM MARCH 15, 2011, UNTIL JULY 20,

2011

The claimant was on maternity leave during the first part of

2011.  Due to the claimant’s pregnancy, an MRI of her knee was not

possible.  That MRI was completed and surgery was performed on

March 9, 2011.  Records introduced by the respondents show that

they paid temporary total disability benefits from March 9, 2011,
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to March 20, 2011.  The claimant’s current request is for temporary

total disability from March 15, 2011, until July 20, 2011.

A medical note introduced by the claimant and dated March 15,

2011, takes the claimant off work for two weeks.  That medical note

was signed by Dr. Evans.  Again, on March 31, 2011, the claimant

was removed from work for a period of three weeks.

On April 21, 2011, the claimant was again seen by Dr. Evans.

At that time, the medical note signed by Dr. Evans states,

“Continue off work until ACL Brace is Available Then Return with

previous Restrictions.”

On June 2, 2011, the claimant was again seen by Dr. Evans and

the medical note state, “Continue present restrictions.”

On July 14, 2011, the claimant was again seen by Dr. Evans.

The medical note at that time states,”The claimant can return to

work on 7/18/11 (date) with the following restrictions...other

(specify) must wear L Knee Brace.”

The claimant again had a very poor memory of when she received

the brace that she was required to wear for work.  However, Mr.

Schaffer testified that the claimant began work again on July 20,

2011.  Given that and Dr. Evans’ medical note dated July 18, 2011,

I find the claimant did return with her brace on July 20, 2011.

The claimant is entitled to temporary total disability

benefits from March 15, 2011, until July 20, 2011.  However, the

respondents will receive credit for temporary total disability

benefit payments they made from March 15, 2011, through March 20,

2011, demonstrated in Respondents’ Exhibit 1, Page 1.
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ANATOMICAL IMPAIRMENT RATING

The claimant has asked the Commission to consider her

entitlement to an anatomical impairment rating in excess of 7

percent.  The claimant submitted a letter from Dr. Evans to the

claimant’s previous attorney regarding the claimant’s anatomical

impairment rating as follows:

“This is in response to your letter dated
September 2, 2011, on Diana R. Shotzman.  I
had the pleasure to see Ms. Shotzman in the
office on December 16, 2011.  She is currently
at maximum medical improvement and utilizing
the American Medical Association Guide’s to
the Evaluation of Permanent Impairment, Fourth
Edition, specifically table 41 on page 78, and
she is entitled to an impairment rating of 12%
whole person or 30% left lower extremity due
to loss of passive range of motion at the left
knee.  Additionally, she will continue to need
to wear a left knee brace and will require
periodic refurbishing of the brace or perhaps
even a new brace as the old one wears out.  I
think she will have a long-term need for
Cymbalta or a similar type of medication,
which was prescribed by Dr. David Cannon.  She
will need further occasional followups with
Dr. Cannon.  She will follow up with me here
on an as-needed basis.  We will need to
reserve the right to re-open the worker’s
compensation case should she require further
treatment.  All of these opinions are given
within a reasonable degree of medical
certainty.”

However, upon review of the A.M.A. Guides, Fourth Edition, I

cannot determine how Dr. Evans came up with a 30 percent left lower

extremity rating using Table 41 on Page 78 of the A.M.A. Guides,

Fourth Edition.  It is the claimant’s burden to prove her

entitlement to an anatomical impairment rating greater than 7

percent.  Other than the letter by Dr. Evans and medical notes

putting the claimant on restrictions and removing her from work,
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there are no other medical records in evidence.  With the lack of

information about the claimant’s surgical intervention and post

surgery progress, the claimant is unable to prove she is entitled

to an impairment rating greater than 7 percent.

From a review of the record as a whole, to include medical

reports, documents, and other matters properly before the

Commission, and having had an opportunity to hear the testimony of

the witnesses and to observe their demeanor, the following findings

of fact and conclusions of law are made in accordance with A.C.A.

§11-9-704:

FINDINGS OF FACT & CONCLUSIONS OF LAW

1. The stipulations agreed to by the parties at the pre-

hearing conference conducted on February 29, 2010, and contained in

an amended pre-hearing order filed March 12, 2012, are hereby

accepted as fact.

2. The claimant has proven by a preponderance of the evidence

that she is entitled to temporary total disability benefits for

June 29, 2010.

3. The claimant has failed to prove by a preponderance of the

evidence that she is entitled to temporary total disability

benefits from June 30, 2010, to July 29, 2010.

4. The claimant has proven by a preponderance of the evidence

that she is entitled to temporary partial disability benefits from

August 10, 2010, until September 27, 2010, based on the claimant’s

ability to work only four hours per day or twenty hours per week

instead of her agreed thirty-seven hours per week work schedule.
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5. The claimant has proven by a preponderance of the evidence

that she is entitled to temporary total disability benefits from

March 15, 2011, through July 20, 2011.  This is subject to the

respondents’ credit for temporary total disability paid from March

15, 2011, to March 20, 2011.

6. The claimant has failed to prove by a preponderance of the

evidence that she is entitled to an anatomical impairment rating

greater than 7 percent to the lower left extremity.

ORDER

The respondents shall pay the claimant temporary total

disability for June 29, 2010, and from March 15, 2011, to July 20,

2011.  The respondents shall pay the claimant temporary partial

disability benefits from August 10, 2010, to September 27, 2010,

the temporary partial disability benefits are based on the

claimant’s ability to work only four hours per day or twenty hours

per week instead of her agreed thirty-seven hours per week work

schedule.

The respondents shall pay to the claimant's attorney the

maximum statutory attorney's fee on the benefits awarded herein,

with one half of said attorney's fee to be paid by the respondents

in addition to such benefits and one half of said attorney's fee to

be withheld by the respondents from such benefits.

All benefits herein awarded which have heretofore accrued are

payable in a lump sum without discount.
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This award shall bear the maximum legal rate of interest until

paid.

IT IS SO ORDERED.

_________________________
     ERIC PAUL WELLS
 ADMINISTRATIVE LAW JUDGE


