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JASON SHIREY, EMPLOYEE CLAIMANT

BIG CITY STEEL ERECTORS, INC., EMPLOYER RESPONDENT
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Hearing before Administrative Law Judge O. Milton Fine II on August 29, 2012 in Little
Rock, Pulaski County, Arkansas.

Claimant represented by Mr. Philip M. Wilson, Attorney at Law, Little Rock, Arkansas.

Respondents Mr. Walter A. Murray, Attorney at Law, Little Rock, Arkansas.

STATEMENT OF THE CASE

On August 29, 2012, the above-captioned claim was heard in Little Rock, Arkansas.

A prehearing conference took place on March 26, 2012.  A prehearing order entered that

same day pursuant to the conference was admitted without objection as Commission

Exhibit 1.  At the hearing, the parties confirmed that the stipulations, issues, and respective

contentions, as amended, were properly set forth in the order.

Stipulations

The parties discussed the stipulations set forth in Commission Exhibit 1.  With the

amendment to the third stipulation, they are now the following, which I accept:

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The employee/employer relationship existed on or about March 21, 2010.
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3. Claimant’s average weekly wage was sufficient to entitle him to the maximum

compensation rates.

Issues

At the hearing, the parties discussed the issues set forth in Commission Exhibit 1.

They read as follows:

1. Whether Claimant sustained a compensable injury to his hand.

2. Whether Claimant is entitled to reasonable and necessary medical

treatment.

3. Whether Claimant is entitled to temporary total disability benefits.

4. Whether Claimant is entitled to a controverted attorney’s fee.

All other issues have been reserved.

Contentions

The respective contentions of the parties are the following:

Claimant:

1. Claimant contends that he was on the job in Tulsa, Oklahoma; he slipped on

a muddy floor and broke a bone in his hand.  He reported his injury to Tim

McMannis.  Les Erwin was a witness to the accident.  The claimant went

immediately to the emergency room where he was diagnosed with having a

fracture.  The history of the emergency room and the doctors at UAMS is

exactly the same as the claimant’s version of the accident.
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2. Claimant contends that he is entitled to the appropriate medical care and

treatment, an appropriate period of temporary total disability, and attorney

fees for controversion.

3. All other issues should be held in abeyance.

Respondents:

1. Respondents contend that the claimant did not sustain a compensable injury.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

After reviewing the record as a whole, including medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the hearing witnesses and to observe their demeanor, I hereby make the

following findings of fact and conclusions of law in accordance with Ark. Code Ann. § 11-9-

704 (Repl. 2002):

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The stipulations set forth above are reasonable and are hereby accepted.

3. Claimant did not prove by a preponderance of the evidence that he

sustained a compensable injury to his hand.

4. Because of the above findings, the remaining issues are moot and will not

be addressed.

CASE IN CHIEF

Summary of Evidence
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The witnesses at the hearing were Claimant; his wife, Elizabeth Shirey; Les Erwin,

Claimant’s co-worker and roommate at Respondent Big City Steel Erectors, Inc. (“Big

City”); and Tim McMannis, the owner of Big City.  Dr. Theresa Wyrick-Glover testified via

deposition.

In addition to the prehearing order discussed above, the exhibits admitted into

evidence in this case consist of Claimant’s Exhibit 1, a compilation of his medical records,

consisting of one index page and 12 numbered pages thereafter; Claimant’s Exhibit 2,

another compilation of his medical records, consisting of two index pages and 74

numbered pages thereafter; and Respondents’ Exhibit 1, the transcript of the deposition

of Dr. Wyrick-Glover taken August 21, 2012, consisting of 42 transcribed pages plus four

pages of exhibits (per Commission policy, the deposition transcript was not bound into the

hearing transcript, but instead has been retained in the Commission’s file under separate

cover).

.A. Compensability

Introduction.  Claimant has alleged that he sustained a compensable injury to his

hand on March 24, 2010 when he slipped and fell while working for Respondent Big City

on a job in Tulsa, Oklahoma.  Respondents have denied that the broken hand was

compensable.

Legal Standards.  In order to prove the occurrence of an injury caused by a specific

incident or incidents identifiable by time and place of occurrence, a claimant must show

that:  (1) an injury occurred that arose out of and in the course of his or her employment;

(2) the injury caused internal or external harm to the body that required medical services
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or resulted in disability or death; (3) the injury is established by medical evidence

supported by objective findings, which are those findings which cannot come under the

voluntary control of the patient; and (4) the injury was caused by a specific incident and

is identifiable by time and place of occurrence.  Mikel v. Engineered Specialty Plastics, 56

Ark. App. 126, 938 S.W.2d 876 (1997).  If a claimant fails to establish by a preponderance

of the evidence any of the above elements, compensation must be denied.  Mikel v.

Engineered Specialty Plastics, 56 Ark. App. 126, 938 S.W.2d 876 (1997).  This standard

means the evidence having greater weight or convincing force.  Barre v. Hoffman, 2009

Ark. 373, 326 S.W.3d 415; Smith v. Magnet Cove Barium Corp., 212 Ark. 491, 206 S.W.2d

442 (1947).

The initial questions that must be answered here are whether this alleged injury

arose out of and in the course of Claimant’s employment at Big City, and whether he was

performing employment-related services at the time he was hurt.  In Hudak-Lee v. Baxter

County Reg. Hosp., 2011 Ark. 31, ___ S.W. 3d ___, the Arkansas Supreme Court set out

the test for determining these things:

In order for an accidental injury to be compensable, it must arise out of and
in the course of employment.  Ark. Code Ann. § 11-9-102(4)(A)(i) (Supp.
2009).  A compensable injury does not include an injury that is inflicted upon
the employee at a time when employment services are not being performed.
Ark. Code Ann. § 11-9-102(4)(B)(iii) (Supp. 2009).  The phrase "in the
course of employment" and the term "employment services" are not defined
in the Workers' Compensation Act.  Texarkana Sch. Dist. v. Conner, 373 Ark.
372, 284 S.W.3d 57 (2008).  Thus, it falls to the court to define these terms
in a manner that neither broadens nor narrows the scope of the Act.  Id.

An employee is performing employment services when he or she is doing
something that is generally required by his or her employer.  Id.; Pifer v.
Single Source Transp., 347 Ark. 851, 69 S.W.3d 1 (2002).  We use the same
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test to determine whether an employee is performing employment services
as we do when determining whether an employee is acting within the course
and scope of employment.  Jivan v. Econ. Inn & Suites, 370 Ark. 414, 260
S.W.3d 281 (2007).  The test is whether the injury occurred within the time
and space boundaries of the employment, when the employee was carrying
out the employer's purpose or advancing the employer's interest, directly or
indirectly.  Id.  In Conner, 373 Ark. 372, 284 S.W.3d 57, we stated that where
it was clear that the injury occurred outside the time and space boundaries
of employment, the critical inquiry is whether the interests of the employer
were being directly or indirectly advanced by the employee at the time of the
injury.  Moreover, the issue of whether an employee was performing
employment services within the course of employment depends on the
particular facts and circumstances of each case.  Id.

A claimant’s testimony is never considered uncontroverted.  Nix v. Wilson World

Hotel, 46 Ark. App. 303, 879 S.W.2d 457 (1994).  The determination of a witness’

credibility and how much weight to accord to that person’s testimony are solely up to the

Commission.  White v. Gregg Agricultural Ent., 72 Ark. App. 309, 37 S.W.3d 649 (2001).

The Commission must sort through conflicting evidence and determine the true facts.  Id.

In so doing, the Commission is not required to believe the testimony of the claimant or any

other witness, but may accept and translate into findings of fact only those portions of the

testimony that it deems worthy of belief.  Id.

Evidence.  At the hearing, the respective witnesses offered testimony on this point.

Claimant, who was employed by Big City as a welder, testified that on March 24, 2010, he

suffered a broken hand on the job when he slipped and fell, attempting to catch himself

with his right hand.  When asked what he was doing at the time of the fall, he initially

stated:  “I was going to put up–put some tools up or something.  I can’t remember what I

was doing.”  Later, however, the following exchange with his attorney took place:
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1Because no “Tim: other than Tim McMannis has been identified in this case,
and in light of the balance of the evidence, the only reasonable conclusion is that
Claimant was referring here to McMannis.

Q. Okay.  And I’m not trying to beat a dead horse, but I want to find this
out, did you–were you going to your truck or something?  Is that
where you were going?

A. Yes, sir.  We were–I was headed out to my truck.

Q. Okay.  To get to–to put up some tools?

A. Yes, sir.

However, Claimant’s wife, Elizabeth Shirey, confirmed in her testimony that this

could not have been the case.  She related that on the day of the fall in question, she was

in Tulsa visiting Claimant and was using the truck.  When she was called about the injury

that day at around 11:30 a.m., she drove the truck to the job site to pick him up.  Mrs.

Shirey made clear that the truck was the only vehicle the family owned–she drove him to

the site that morning.

This testimony clearly called into question the accuracy of what Claimant had stated

earlier in the hearing.  For that reason, his attorney re-called him to the stand and the

following exchange took place:

Q. Mr. Shirey, you testified that you were carrying some equipment or
tools back, and you had to place those in the truck before you were
going to go on break or whatever, whose truck would you put those
in if your truck wasn’t there?

A. I would put them in Tim’s1 truck.

Q. That’s all I have.

A. If my truck wasn’t there.
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Claimant also stated that “[t]here were several different entryways into the building” that

was under construction.  But he added that the area where he fell was along the route that

he had to take to get to his vehicle.

When Les Erwin testified, he described Claimant not only as a co-worker at Big

City, but his roommate when the two were out of town on a construction project.  In this

case, the project was the building of a Cinemark movie theater in Broken Arrow, a suburb

of Tulsa.  He did not witness Claimant fall, and was even unsure of whether he was

entering or leaving the building.  However, he was certain that the fall occurred in the

“dead center of the theater,” in an area used to travel to and from breaks.  In contrast to

Claimant’s testimony, Erwin stated that because their tools (the vast majority of which were

owned by the workers) were generally safe on-site, “Normally we don’t take our tools, no.”

Moreover, while Claimant related that he must have been going to Tim McMannis’ truck

to place his tools at the time of the fall, Erwin stated that “Tim gets mad if I put stuff up

before quitting time.”  Equipment was generally taken back to the truck only at the end of

the day.  According to Erwin, Claimant generally gathered all of his equipment from his

truck at the beginning of the day; he generally would not have been returning to the truck

to obtain additional equipment later.

When McMannis testified, he stated that on the date Claimant fell, Claimant’s

toolbox was on-site–not in his truck.  But if Claimant was not going to his truck at the

moment he was injured, what was he doing?  McMannis testified that he and the other

employees were headed to lunch at that time.  They had already left their tools there and

were leaving the site together.  The route they were taking was the north entry of the
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building; but he agreed with Claimant that the building had other entrances/exits.  In fact,

one side was completely open to the outside.  Nonetheless, he agreed that in order to

leave the building on that side, Claimant had to pass by the spot where the fall took place.

Asked about lunch, McMannis testified that Big City does not pay employees for that 30-

minute period, and that lunch was taken off-site at nearby establishments such as

restaurants and convenience stores.

Discussion.  I have considered the respective accounts given by the witnesses, and

find that the evidence preponderates that at the time Claimant fell, he was leaving the job

site with other Big City employees to go to lunch.  Claimant’s account, that he was going

to take his tools to his vehicle, was thoroughly discredited by the other three witnesses.

His vehicle was not even on the premises.  Moreover, Erwin disagreed that workers would

return their tools to their vehicles at any time other than at the end of the day.  I credit this.

Finally, I credit McMannis’ account that everyone was going to lunch at the time in

question, and note that this comports with Mrs. Shirey’s testimony that she was informed

of Claimant’s injury around 11:30 a.m.

While Claimant arguably was still in the space boundaries of his employment at the

time he was purportedly injured–he was still on-site but en route to lunch–the evidence

shows he was not in the time boundaries of his employment.  Here, as in Hudak-Lee,

supra, the “critical inquiry” is whether the interests of the Big City were being directly or

indirectly advanced by Claimant at the time of the fall.  I find that they were not being

advanced.  While he was not being paid at that time, per McMannis’ testimony, this is not

dispositive.  See Wood v. Wendy’s Old Fashioned Hamburgers, 2010 Ark. App. 307, 374
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S.W.3d 785.  Instead, the matter turns on whether employment services were being

performed at that point.  Nothing before me shows that Claimant leaving the construction

site to go to lunch, let alone doing so by the route he took, benefitted his employer in any

way.  The evidence does not show he was performing any “employment services” at that

point.  Again, I do not find that he was going to put away his tools–an action which,

McMannis’ feelings notwithstanding, would arguably have benefitted his employer by

preventing their theft.  Simply put, I find that Claimant had no work-related duties to

perform at the point of injury–and in fact was not doing any.

When confronted with this evidence at the hearing, Claimant endeavored to

highlight the argument that he was leaving, if not by the only possible entrance/exit, at

least via the most direct one.  Claimant would have been performing employment services

had he been exiting the construction site by an exit mandated by his employer.  See; e.g.,

Caffey v. Sanyo Mfg. Corp., 85 Ark. 342, 154 S.W.3d 274 (2004).  But I do not find this to

be the case here.  In fact, the credible evidence shows that the workers parked their

vehicles all around the theater that was being built, and there were multiple ways to enter

and leave it.  Per McMannis’ testimony, which I again credit, workers were leaving the

building for lunch on the day in question via the north entrance/exit.  While taking this

route, the fall occurred.  But nothing before me indicates that Claimant was required to

travel this route at the time of the fall–or at any other time of the day, for that matter.  And

again, there is no evidence that Claimant’s leaving the building by this exit, as opposed

to the others, benefitted Big City in any fashion.
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In sum, I find that the evidence preponderates that Claimant’s fall, and any resulting

injury, did not arise out of and in the course of Claimant’s employment at Big City, and did

not occur while he was performing employment-related services.  For that reason, it is

unnecessary for me to address the other elements of compensability.  His claim for his

alleged right hand injury must fail at the outset.

B. Remaining Issues

Because of the above finding regarding compensability, the remaining issues are

moot and will not be addressed.

CONCLUSION

In accordance with the findings of fact and conclusions of law set forth above, this

claim is hereby denied and dismissed.
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IT IS SO ORDERED.

________________________________
Hon. O. Milton Fine II
Administrative Law Judge


