
       BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION
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CECIL BEN SHELTON   CLAIMANT
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AMERICAN CASUALTY CO. OF REDING PA. RESPONDENT
Insurance carrier/TPA
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Hearing before ADMINISTRATIVE LAW JUDGE AMY GRIMES, in Fort Smith
Sebastian County, Arkansas.

Claimant represented by J. MICHAEL HAMBY, Attorney, Fort Smith,
Arkansas.

Respondent represented by FRANK B. NEWELL, Attorney, Little Rock,
Arkansas.

STATEMENT OF THE CASE

On March 20, 2012, the above captioned claim came before the

Workers’ Compensation Commission in Fort Smith, Arkansas, for a

hearing. A pre hearing conference was conducted on August 23, 2011,

and an amended pre hearing order filed on September 20, 2011.  A

copy of the amended pre hearing order has been marked as

Commission’s Exhibit No. 1 and with modification and without

objection is made part of the record.  As a result of the pre

hearing conference and prior to the hearing on March 20, 2012, the

parties agreed to the following stipulations:

1. The Arkansas Workers’ Compensation Commission has

jurisdiction of this claim.

2. The relationship of employee-employer-carrier existed

among the parties on February 4, 2011.
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3. The appropriate weekly compensation benefits are $269.00

for total disability and $202.00 for permanent partial

disability.

4. The claimant’s healing period has not ended.

5. Medical services are in dispute.

6. TTD benefits are in dispute.

By agreement of the parties, and as a result of the pre

hearing conference and prior to the hearing on March 20, 2012, the

parties agreed to the following issues to be litigated:

1. Whether the claimant sustained a compensable injury on

February 4, 2011.

2. The claimant’s entitlement to temporary total disability

benefits.

3. Attorneys’ fees.

The claimant contends that he is entitled to payment of all

reasonable and necessary medical expenses, TTD from February 4,

2011 through a date yet to be determined along with a statutory

attorney’s fee. 

The respondent contends that the claimant did not sustain a

compensable injury while employed by QualServ. The injury alleged

did not occur while claimant was performing employment services.

The respondent also contends that the claimant is not entitled to

an award of medical benefits or temporary total disability

benefits.

The stipulations agreed to by the parties at the pre hearing

conference on August 23, 2011 and contained in the amended pre
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hearing order filed on September 20, 2011, are hereby accepted as

fact. From a review of the record as a whole to include medical

reports, documents, and other matters properly before the

Commission and having had the opportunity to hear the testimony and

observe the witness and his demeanor, the following decision is

rendered.

FACTUAL BACKGROUND  

The claimant is a 63-year-old male who worked for the claimant

for fifteen years.  The claimant testified that he did “anything

and everything there, what’s got to be done”(Record 3/20/2012 at P.

5-6).  On February 4, 2011, the claimant slipped and fell on ice.

The claimant testified that it was almost 12:30 when the accident

happened.  He stated that he worked from 7:00 A.M. to 3:30 P.M.

The claimant said that he had a lunch break at 12:00.  He added

that he had 30 minutes for a lunch break.  The claimant testified

that he did not have to clock out for lunch and that he ate his

lunch on the day of the incident in the company provided break

area(Record 3/20/12 at P. 6-7).  The HR director for the respondent

testified that, while the claimant was not subject to being called

off his lunch break, she was not present during the claimant’s

lunch break on the day of his injury and did not know how he

conducted himself(Record 3/20/12 at P. 16-17).

On the day the claimant fell, he had brought his lunch.  He

added that he had the lunch in a lunch box and upon arrival, he

placed the lunch box in the break area(Record 3/20/12 at p. 7).

The claimant testified that on the day of the incident, he went to
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lunch at 12:00.  He added that 15 to 20 minutes later, he took his

lunch box out to the car.  When the claimant took his lunch box to

the car, he fell and hurt his shoulder(Record 3/20/12 at P. 8-9).

During his deposition taken on September 19, 2011 the claimant

testified that he had taken his lunch box to his car for the last

thirteen years(Joint Exhibit No. 3 at p. 17).  He added that he was

returning to work and was about eight feet from the back door of

the factory when he fell(Joint Exhibit No. 3 at p. 17).  The

claimant’s normal routine was to eat in the break area, take his

lunch box to the car and then go back to work(Joint Exhibit No. 3

at p. 20).  The claimant added that he then told his boss that his

arm was killing him.  He stated that he went into “his office and

started filling out workers’ compensation information and all

that.”   The claimant added that he was then taken to the doctor’s

office.  He saw Dr. Holder a couple of times and was then sent to

Dr. Bebout.  Dr. Bebout performed surgery on the claimant’s left

shoulder.  The surgery was performed on May 9, 2011(Record 3/20/12

at p. 9).  The claimant testified that he continued to work after

his fall, but was off work from May 9, 2011 [surgery date] until

June 29, 2011(Record 3/20/12 at p.10).

On March 21, 2011, an MRI revealed that the claimant had a

rotator cuff tear with fluid in the glenohumeral joint and also

fluid in the subacromial/subdeltoid bursa.  The report also noted

tendon retraction especially of the supraspinatus tendon and an

infraspinatus tendon tear(Joint Exhibit No. 1 at p. 1).  Dr.

Holder’s notes of March 24, 2011 also list the claimant’s condition



G105497-Shelton -5-

as a left shoulder rotator cuff tear(Joint Exhibit No. 1 at P. 3-

4).  Dr. Bebout placed the claimant off work  for a period of three

weeks on March 24, 2011(Joint Exhibit No. 1 at p. 5).  On April 7,

2011, Dr. Bebout’s notes confirmed that the MRI of the claimant’s

shoulder revealed a rotator cuff tear.  He noted that the claimant

was to be scheduled for a left shoulder Mumford acromioplasty with

rotator cuff repair(Joint Exhibit No. 1 at p.8).  Dr. Bebout’s

notes for May 6, 2011 note that the claimant was “having trouble

with his left shoulder since February of this year, aggravated by

movement.”  He also noted that an x-ray of the shoulder revealed

some degenerative changes, but an MRI revealed a rotator cuff

tear(Joint Exhibit No.1 at p. 13).  The claimant had surgery on May

9, 2011(Joint Exhibit No. 1 at p. 14).  The claimant continued to

see Dr. Bebout for follow up post surgery.  Dr. Bebout noted that

he was not able to completely repair the tear.  He also noted that

the claimant needed to continue strengthening exercises.  The

doctor noted that the claimant would be able to return to work,

noting that he needed to earn a paycheck(Joint Exhibit No. 1 at p.

17, 19).  Dr. Bebout released the claimant to return to work on

June 29, 2011(Joint Exhibit No. 1 at p. 22).  The claimant saw Dr.

Bebout again, for follow up, on July 14, 2011 and the doctor noted

that the claimant had been back at work.  He noted that the

claimant was to continue his exercise program(Joint Exhibit No. 1

at p. 24).
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   DISCUSSION

Arkansas Code Annotated §11-9-102(4)(A)(i) defines compensable

injury as:

“An accidental injury causing internal or
external physical harm to the body...arising
out of and in the course of employment and
which requires medical services  or results in
disability or death. An injury is accidental
only if it is caused by a specific incident
and is identifiable by time and place of
occurrence.”

The claimant must prove by a preponderance of the evidence

that he sustained a compensable injury as defined under A.C.A. §11-

9-102(4)(A)(i). See also §11-9-102(4)(E)(i). A preponderance of the

evidence means the evidence having greater weight or convincing

force. Smith v Magnet Cove Barium Corp., 212 Ark. 491, 206 S.W. 2d

442 (1947). Furthermore, to be compensable under the same burden,

the claimant must prove that the existence of  physical injury or

damage is supported by medical evidence. A.C.A. §11-9-102(4)(D)

requires that a compensable injury must be established by medical

evidence.

The statute also requires that the medical evidence submitted

be in the form of objective findings. Objective findings are

defined in A.C.A. §11-9-102(16)(A)(i), as those findings which

cannot come under the voluntary control of the patient.  The

statute requires that medical opinions addressing compensability,

must be stated within a reasonable degree of medical certainty,

A.C.A.§11-9-102(16)(B). The Arkansas Court of Appeals has addressed

this issue in previous opinions. The Court in 1998, affirmed the

Commission’s finding that the claimant did not sustain a
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compensable injury when there was no evidence connecting objective

medical findings to an alleged specific incident, Ford v. Chemipulp

Process, Inc., 63 Ark. App. 260, 977 S.W. 2d 5 (1998).

In the instant case, we must first address whether the

claimant sustained a compensable injury on February 4, 2011.

     This claimant, in contrast to the claimant in Ford, presented

documentary evidence in the form of multiple doctors’ notes stating

that the claimant had a rotator cuff tear.  There are numerous

notations from the beginning of the claimant’s medical treatment

that he had a rotator cuff tear and needed surgery.  These are all

findings that are objective and cannot come under the voluntary

control of the patient.  The Commission must address the issue of

whether the claimant’s injury occurred while he was engaged in

employment services since he was on his lunch break when the injury

occurred.  The claimant testified that he ate his lunch in the area

provided by the respondent.  He added that he then took his lunch

box to his car when he fell on the ice, injuring his shoulder.  The

claimant testified that he had been engaging in this same routine

for thirteen years.  The claimant did not clock out for lunch and

there is no testimony that he engaged in any conduct outside of his

normal work activities on the day of  his injury.  In Walmart v.

Sands, 80 Ark. App 51, 91 S.W.3d 93(2002) the Arkansas Court of

Appeals affirmed the Commission’s finding that the claimant was

performing employment services then the claimant was returning to

her locker to secure her personal belongings before returning to

work.  The claimant, in Sands, was required to put her personal
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articles in her locker before returning to work.  Her return to her

locker took place after she finished her break, Sands at p. 95.

A.C.A. §11-9-102(4)(b)(iii) states that an injury inflicted upon

the employee at a time when employment services are not being

performed is not compensable.  The court in Sands, noted that the

phrase “employment services” is not defined by statute, but has

been interpreted by the Arkansas Supreme Court.  In prior opinions,

the court outlined a set of elements to be considered when

determining if a claimant was engaging in employment services at

the time of an injury.  The court stated that an employee is

performing “employment services” when he or she “is doing something

that is generally required by his or her employer....the test is

whether the injury occurred “within the time and space boundaries

of the employment, when the employee [was] carrying out the

employer’s purpose or advancing the employer’s interest directly or

indirectly, Sands at 95-96, citing White v. Georgia-Pacific Corp.,

339 Ark. at 478, 6 S.W.3d at 100.

Here, the claimant had finished his break and testified that

he was returning to work, as was his usual practice.  In fact, he

was eight feet from the backdoor when he fell, attempting to

reenter the factory.  Here, as in Sands the injury occurred during

the claimant’s shift, as he returned his lunch box to his car and

was returning to work.  Just as in Sands, the accident occurred on

the  respondent’s premises.  The one difference between the case a

bar and Sands is that the respondent did not require the claimant

to put his lunch box in his car before returning to work.  However
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here, the claimant was clearly returning to the scope of his

employment and was resuming employment services.  If the standard

set in Sands, in relevant part, requires that the injury occur

within the time and space boundaries of the employment...or

advancing the employer’s interest directly or indirectly, then the

claimant was clearly advancing the employer’s interest by returning

to work when he fell. To sustain a compensable injury, the claimant

does not have to be directly engaged in his job duties, but merely

within the time and space boundaries of the employment. While the

claimant in this case had not directly resumed his work duties, he

was clearly within the time and space boundaries of employment and

was, by returning to work advancing the respondent’s interests.

The medical findings, the claimant’s testimony and the facts

of his injury lead to one conclusion. The claimant suffered a

compensable injury on February 4, 2011, while working for the

respondent. The claimant must prove by a preponderance of the

evidence that he sustained a compensable injury and the compensable

injury must be supported by objective medical findings.  Here the

claimant has proven by a preponderance of the evidence that he

sustained a compensable injury to his left shoulder on February 4,

2011.  He has also produced objective medical findings to support

his claim.

Based on the foregoing, there is clearly a causal connection

between the incident on February 4, 2011, and his left shoulder

issues.
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Additionally, the claimant contends that he is entitled to

temporary total disability from February 4, 2011 until June 29,

2011. Temporary total disability is that period within the healing

period in which the employee suffers a total incapacity to earn

wages, Ark. State Highway Dept. v. Breshears, 272 Ark. 244, 613

S.W. 2d 392 (1981). The claimant was injured on February 4, 2011

but, by his own testimony, continued to work until his surgery on

May 9, 2011. The claimant then remained off work from May 9, 2011

until he was released by Dr. Bebout to return to work on June 29,

2011.  Therefore, I find that the claimant is entitled to temporary

total disability not from February 4, 2011 as requested, but from

May 9, 2011 until June 29, 2011 when he was allowed to return to

work. 

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The claimant has proven by a preponderance of

the evidence that he sustained a compensable

injury to his left shoulder on February 4,

2011.  He has proven that he was returning to

work when injured and therefore, was resuming

employment services when he was injured.  He

has supported his contentions with objective

medical findings.

2. Having found that the claimant sustained a

compensable injury on February 4, 2011, I find

that he is entitled to temporary total

disability from the date of his surgery and
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entry into a healing period, on May 9, 2011

until June 29, 2011 when he was released to

return to work.

3.  The claimant’s attorney is entitled to the

appropriate fees based on the above findings.

ORDER

The claimant sustained a compensable injury on February 4,

2011.

The respondents shall pay to the claimant temporary total

disability benefits from  May 9, 2011 until June 29, 2011.

The respondents shall pay to the claimant's attorney the

appropriate maximum statutory attorney's fee on the controverted

temporary total disability benefits herein awarded.

All benefits herein awarded, which have heretofore accrued,

are payable in a lump sum without discount.

This award shall bear the maximum legal rate of interest until

paid.

IT IS SO ORDERED.   

                                                          
                           AMY GRIMES
                           ADMINISTRATIVE LAW JUDGE
                                         


