
1The transcript incorrectly reflects the date of hearing as June 6, 2012.

BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

WCC NO. G110405

GENE SHARP, EMPLOYEE CLAIMANT

BAD BOY, INC., EMPLOYER RESPONDENT

WAUSAU BUSINESS INS. CO., CARRIER/TPA RESPONDENT

OPINION FILED AUGUST 27, 2012

Hearing before Administrative Law Judge O. Milton Fine II on June 5, 20121 in Batesville,
Independence County, Arkansas.

Claimant represented by Mr. J. Matthew Coe, Attorney at Law, West Memphis, Arkansas.

Respondent represented by Mr. Michael E. Ryburn, Attorney at Law, Little Rock, Arkansas.

STATEMENT OF THE CASE

On June 5, 2012, the above-captioned claim was heard in Batesville, Arkansas.  A

prehearing conference took place on March 26, 2012.  A prehearing order entered that

same day pursuant to the conference was admitted without objection as Commission

Exhibit 1.  At the hearing, the parties confirmed that the issues and respective contentions,

as amended, were properly set forth in the order.

Stipulations

The parties discussed the stipulations set forth in Commission Exhibit 1.  With the

amendment of the second and fourth stipulations, and the addition of two more, they are

the following eight, which I accept:
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1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The employer/employee relationship existed on or about July 26, 2011,

when Claimant sustained a compensable injury to his right knee and calf.

3. Respondents have paid some benefits in connection with this claim.

4. Claimant’s average weekly wage was $982.36, entitling him to the maximum

compensation rates.

5. Claimant’s employment was terminated on December 30, 2011.

6. Claimant drew a salary from Respondent Bad Boy, Inc., from the date of

injury to December 30, 2011 at the rate of $692.31 per week.

7. Claimant’s temporary total disability benefits that he has received since his

termination from Bad Boy, Inc., have been paid at the rate of $461.54 per

week.

8. Claimant returned to work for a different employer on May 3, 2012.

Issues

At the hearing, the parties discussed the issues set forth in Commission Exhibit 1.

The following were litigated:

1. Whether Claimant is entitled to temporary total and/or temporary partial

disability benefits.

2. Whether Claimant is entitled to reimbursement for medical expenses or

mileage.

3. Whether Claimant is entitled to a controverted attorney’s fee.
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All other issues have been reserved.

Contentions

The respective contentions of the parties are as follows:

Claimant:

1. Claimant contends that he sustained a compensable injury to his right knee,

calf and lower extremity on July 26, 2011, when he lost his balance and fell

off a mower while demonstrating mowers during the course and within the

scope of his employment with Respondent.

2. Respondent denied the compensability of the injury on August 5, 2011, and

Claimant used his medical insurance for medical treatment.

3. Respondent employer paid to Claimant his regular salary (without bonuses

and commissions which made up a substantial portion of his wage rate) from

the date of the injury up until December 31, 2011, when Claimant was fired

after he filed a claim for compensation through the Arkansas Workers’

Compensation Commission.

4. Claimant remains in his healing period and has not returned to work.

Respondents:

1. Respondents contend that the claimant injured his knee at work on July 26,

2011.  He did not seek treatment until later and had surgery in November of

2011.  His claim was accepted.  He is receiving TTD and medical treatment.

2. The claim is not controverted.

3. Wage records have been requested.
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FINDINGS OF FACT AND CONCLUSIONS OF LAW

After reviewing the record as a whole, including medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the Claimant/witness and to observe his demeanor, I hereby make the

following findings of fact and conclusions of law in accordance with Ark. Code Ann. § 11-9-

704 (Repl. 2002):

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The stipulations set forth above are reasonable and are hereby accepted.

3. Claimant has proven by a preponderance of the evidence that all of the

treatment of his compensable right knee and calf injuries that is in evidence

was reasonable and necessary.

4. Claimant has proven by a preponderance of the evidence that he is entitled

to reimbursement of all co-payments he has made in connection with the

treatment of his compensable right knee and calf injuries.

5. Claimant has proven by a preponderance of the evidence that he is entitled

to reimbursement for all mileage he has incurred in connection with the

treatment of his compensable right knee and calf injuries that is in evidence,

to the extent that reimbursement has not already been made by

Respondents, in accordance with AWCC Advisory 89-2 (Updated).

6. Claimant has not proven by a preponderance of the evidence that he is

entitled to temporary partial disability benefits.
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7. Claimant has proven by a preponderance of the evidence that the temporary

total disability benefits that he received from December 31, 2011 to May 3,

2012, were paid at an incorrect rate:  $461.54 per week instead of the

$575.00 per week to which he was entitled.

8. Claimant has proven by a preponderance of the evidence that he is entitled

additional temporary total disability benefits in an amount to cover the

underpayment found above:  $113.46 per week from December 31, 2011 to

May 3, 2012.

9. Claimant has proven by a preponderance of the evidence that he is entitled

to a controverted attorney’s fee.

CASE IN CHIEF

Summary of Evidence

Claimant was the sole witness at the hearing.

In addition to the prehearing order discussed above, exhibits admitted into evidence

in this case were Claimant’s Exhibit 1, a compilation of his medical records, consisting of

two index pages and 35 numbered pages thereafter; Claimant’s Exhibit 2, non-medical

records including correspondence, discovery responses, medical bills and emails,

consisting of one index page and 22 numbered pages thereafter; and Joint Exhibit 1,

Claimant’s wage records, consisting of nine pages.
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Adjudication

Introduction

Claimant has contended that he sustained a compensable injury to his right knee,

calf and lower extremity on July 26, 2011.  His employer, Respondent Bad Boy, Inc., (“Bad

Boy”) denied the compensability of the injuries on August 5, 2011, and that Claimant used

his medical insurance to obtain treatment.  However, Respondents have since conceded

that the right knee and calf injuries were compensable, and the parties have stipulated to

this compensability.  He is seeking reimbursement for his out-of-pocket expenses,

including mileage and co-payments, that he incurred while undergoing treatment.

Moreover, Claimant is asking that he be awarded temporary total and/or temporary partial

disability benefits.  From the date of the injury until his termination from Bad Boy on

December 31, 2011, he was paid his base salary of $692.31 per week.  Thereafter, he was

paid temporary total disability benefits at the rate of $461.54 per week–well short of the

maximum rate of $575.00 that the parties have stipulated he was entitled to.  Finally,

Claimant has argued that he should be awarded a controverted attorney’s fee.

Respondents, in turn, have alleged that Claimant did not seek treatment until well after his

injury, that his claim was accepted, and that he has been furnished temporary total

disability benefits and medical treatment.

Discussion

A. Whether Claimant is entitled to reimbursement for medical expenses or

mileage.
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As stated above, Claimant is first asking that he be reimbursed for his expenses,

including co-payments and mileage, that he has incurred in obtaining treatment for his

compensable injuries.  Arkansas Code Annotated Section 11-9-508(a) (Supp. 2011) states

that an employer shall provide for an injured employee such medical treatment as may be

necessary in connection with the injury received by the employee.  Wal-Mart Stores, Inc.

v. Brown, 82 Ark. App. 600, 120 S.W.3d 153 (2003).  But employers are liable only for

such treatment and services as are deemed necessary for the treatment of the claimant’s

injuries.  DeBoard v. Colson Co., 20 Ark. App. 166, 725 S.W.2d 857 (1987).  The claimant

must prove by a preponderance of the evidence that medical treatment is reasonable and

necessary for the treatment of a compensable injury.  Brown, supra; Geo Specialty Chem.

v. Clingan, 69 Ark. App. 369, 13 S.W.3d 218 (2000).  The standard “preponderance of the

evidence” means the evidence having greater weight or convincing force.  Barre v.

Hoffman, 2009 Ark. 373, 326 S.W.3d 415; Smith v. Magnet Cove Barium Corp., 212 Ark.

491, 206 S.W.2d 442 (1947).

What constitutes reasonable and necessary medical treatment is a question of fact

for the Commission.  White Consolidated Indus. v. Galloway, 74 Ark. App. 13, 45 S.W.3d

396 (2001); Wackenhut Corp. v. Jones, 73 Ark. App. 158, 40 S.W.3d 333 (2001).  A

claimant is not required to furnish objective medical evidence of his continued need for

medical treatment.  Castleberry v. Elite Lamp Co., 69 Ark. App. 359, 13 S.W.3d 211

(2000).

With respect to mileage, AWCC Advisory 89-2 (Updated) reads in pertinent part:
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The Arkansas Workers’ Compensation Commission (AWCC) approves
mileage reimbursement rates as medical expenses related to an injury or
illness arising out of an in the course of employment.

For actual miles drive to and from medical providers on and after May 1,
2008, the reimbursement rate is 43¢ per mile.

Travel must be as a result of job-related injuries and meet all
reasonableness requirements established by law, the AWCC, and the
courts.

A claimant’s testimony is never considered uncontroverted.  Nix v. Wilson World

Hotel, 46 Ark. App. 303, 879 S.W.2d 457 (1994).  The determination of a witness’

credibility and how much weight to accord to that person’s testimony are solely up to the

Commission.  White v. Gregg Agricultural Ent., 72 Ark. App. 309, 37 S.W.3d 649 (2001).

The Commission must sort through conflicting evidence and determine the true facts.  Id.

In so doing, the Commission is not required to believe the testimony of the claimant or any

other witness, but may accept and translate into findings of fact only those portions of the

testimony that it deems worthy of belief.  Id.

Respondents have not raised the defenses/issues concerning lack of notice of his

knee injury and/or authorization with respect to the treatment he has undergone.  Thus,

these matters will not be addressed.  See Carthan v. School Apparel, Inc., 2006 AWCC

182, Claim No. F410921 (Full Commission Opinion filed November 28, 2006)(improper for

administrative law judge to address issues sua sponte); Singleton v. City of Pine Bluff,

2006 AWCC 34, Claim No. F302256 (Full Commission Opinion filed February 23, 2006),

rev’d on other grounds, No. CA06-398 (Dec. 6, 2006) (unpublished)(same).

Claimant, who is 61 years old and was honorably discharged from the U.S. Army,

worked as a territory sales manager for Respondent Bad Boy, a manufacturer of lawn
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mowers.  Based on my observation of him and consideration of his testimony, I find him

to be a credible witness.  When asked at the hearing how he injured his right knee and calf

in 2011, he responded:

Well, we were at a corporate training session and meeting at the Bad Boy
corporate headquarters here in Batesville and the owners had called for a
mandatory testing of our products along with some of our competitors and
it happened around mid-morning on the 26th of July and I–we had tested,
rode quite a few of the mowers, and I was on a mower called Exmark
Vantage.  It was a stand-on mower, commercial mower, with a zero turn
radius on it and when I was going into a zero turn the unit bucked and jerked
and because it’s a stand-on mower, you are standing in a basket halfway up
the side of the mower and above it, and so when that happened it threw my
equilibrium, my center of gravity off, and it slung me around to the side and
my leg, my right leg planted into the ground and the mower kept coming into
me, it never did stop, because I didn’t let go because I was holding on for
dear life.  And when the mower kept coming into me that’s when I felt the
tear in my calf and a couple pops in my knee and the pain and that’s how
that went.

He passed out from pain and was transported to White River Medical Center (“White

River”) via ambulance.

At the time this occurred, the management at Bad Boy were aware of the accident.

The following Monday, Claimant treated with his doctor in Hendersonville,

Tennessee–where he resides.  Both White River and the office of Dr. Robert Landsberg

requested that he obtain a workers’ compensation claim so that the proper paperwork

could be filed.  Claimant spoke with Valarie Martin, Bad Boy’s office manager.  She later

related that Phil Pulley and Robert Foster, two of the business owners, Dave Brogdon, the

chief financial officer, and Kevin Newingham, Claimant’s supervisor, had discussed the

matter and decided that he should use his group health insurance instead of filing a

workers’ compensation claim.  Subsequently, on August 5, 2011, Martin issued a letter
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representing that Bad Boy had denied that the injuries were compensable.  This letter,

requested by Dr. Landsberg’s office, is in evidence.

Claimant felt compelled to go along with this approach, and did so.  He has charged

his treatment to Blue Cross/Blue Shield.  In addition, he kept Bad Boy apprized of how his

treatment was progressing.  This is corroborated by emails from him to Brogdon,

Newingham and Martin that are in evidence.  Although Bad Boy promised him that it would

reimburse him for his out-of-pocket expenses and co-payments, he believes he is still

owed around $1,785.00 for these things–the employer only covered some of the co-

payments.  However, he admitted that he is not sure what has and has not been paid.

Because Bad Boy did not keep its end of the bargain, Claimant on December 16, 2011

filed the instant claim.  He is asking that the Commission direct Respondents to reimburse

him.  Claimant stated that he has no way of knowing when Bad Boy notified Respondent

carrier of this matter.  But he agreed that shortly after the filing of the claim, following his

termination, he began receiving benefits; and this included the carrier’s payment for his

treatment.

The medical records in evidence reflect that Claimant presented to Dr. Landsberg

on August 3, 2011 with, inter alia, swelling in the right knee and calf as a result of his being

thrown from a mower.  An MRI of the knee that same day showed a horizontal oblique

undersurface tear of the body and posterior horn of the medial meniscus; a moderate

strain of the medial and gastrocnemius with suspected partial tear of the muscle; a

suspected grade 1 strain of the medial collateral ligament; and grade II chondromalacia

involving the posterior weight-bearing surface of the lateral femoral condyle with osification
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involving portions of the articular cartilage.  Landsberg placed Claimant in a hinged brace,

and on August 16, 2011, advised Claimant to allow time for his calf to heal and to engage

in an exercise program.  At the end of this period, the doctor would re-evaluate the knee.

On September 1, 2011, Claimant reported to Dr. Landsberg that he was having more pain

in the knee.  On September 19, 2011, the doctor wrote that Claimant “likely needs to

proceed with surgery.”  The procedure was scheduled for November 2011, and Landsberg

added that Claimant “ought to get this straightened now with his insurance company.”  On

November 28, 2011, Dr. Landsberg operated, performing an “[a]rthroscopy of the right

knee and arthroscopic partial medial and lateral meniscectomy with shaving of unstable

grade 3 flaps of chondromalacia medial femoral condyle, lateral femoral condyle and

patellofemoral compartment.”  The postoperative diagnoses were:

Torn posterior horn medial meniscus, right knee with torn posterior horn and
free edge lateral meniscus with grade 3 chondromalacia medial femoral
condyle, lateral femoral condyle and patella with grade 3 to grade 4
chondromalacia of the femoral trochlear groover and mild grade 2
chondromalacia medial tibial plateau and lateral tibial plateau with synovitis.

Thereafter, Claimant was sent to physical therapy.  On January 31, 2012, Dr. Landsberg

saw him and noted that he was still having pain, especially with stairs and with weight-

bearing.  The doctor wrote:

He is two months following 11/28/11 11/28/11, right knee arthroscopic
surgery with partial medial and lateral meniscectomy and chondroplastic
shaving unstable articular cartilage medial femoral condyle, lateral femoral
condyle, patella and more significant, almost to bone, in the trochlear
groove.  He had significant meniscal and articular cartilage damage.  He is
developing posttraumatic arthritis.

He will be a good candidate for injection and viscosupplementation.  We will
see him back in one month for reexamination and possibly steroid injection



Sharp - Claim No. G110405 13

at that time.  We have discussed future viscosupplementation depending on
response to injections.

He could return to work if there were us [sic] down job with no climbing, no
squatting, no kneeling and just occasional walking just very short distances.

Claimant returned to Landsberg on March 1, 2012, complaining of significant discomfort

in the knee.  He was given a steroid injection.  Landsberg on April 3, 2012 stated that

Claimant does not have advanced osteoarthritis in the knee and would not be a good

candidate for a partial or total knee replacement yet.  But he felt that Claimant would be

a good candidate for a medial compartment valgus unloading osteoarthritis brace, followed

by viscosupplementation.

At the hearing, Claimant was wearing the brace described above, which he stated

“is designed to help correct the motion that I walk with and the gait that I walk with and also

to help with the pain from the knee injury itself.”

I have considered the above evidence and find that Claimant has proven by a

preponderance of the evidence that all of the treatment of his compensable right knee and

calf injuries that is in evidence was reasonable and necessary.  To the extent that he had

to pay for such treatment out-of-pocket via co-payments, I find that he has established that

Respondents are responsible for reimbursing him for those.

With respect to his mileage, Claimant admitted that Respondents have made some

reimbursement.  But he has not added up the payments to see if he has been paid in full.

After consideration of the evidence, I find that he has proven by a preponderance of the

evidence that he is entitled to reimbursement for any mileage he has incurred in
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connection with the above treatment to the extent that reimbursement has not already

been made, in accordance with AWCC Advisory 89-2 (Updated).

B. Whether Claimant is entitled to temporary total disability and/or temporary

partial disability benefits.

Claimant has asked that the Commission award him temporary total disability

benefits.  The compensable injuries to his knee and calf are scheduled ones.  See Ark.

Code Ann. § 11-9-521(a)(3) -(4) (Repl. 2002).  An employee who suffers a compensable

scheduled injury is entitled to temporary total disability benefits “during the healing period

or until the employee returns to work, whichever occurs first . . . .”  Id. § 11-9-521(a).  See

Wheeler Const. Co. v. Armstrong, 73 Ark. App. 146, 41 S.W.3d 822 (2001).  The healing

period ends when the underlying condition causing the disability has become stable and

nothing further in the way of treatment will improve that condition.  Mad Butcher, Inc. v.

Parker, 4 Ark. App. 124, 628 S.W.2d 582 (1982).  Also, a claimant must demonstrate that

the disability lasted more than seven days.  Ark. Code Ann. § 11-9-501(a)(1) (Repl. 2002).

Temporary partial disability is the period within the claimant’s healing period in

which he suffers only a decrease in the capacity to earn the wages he was receiving at the

time of the injury.  Palazzolo v. Nelms Chevrolet, 46 Ark. App. 130, 877 S.W.2d 938

(1994).

In keeping with the sixth stipulation, Claimant testified that after his work-related

injury, he continued to draw his base salary of $692.31 per week.  This ended with his

termination, which he stated took place on December 30, 2011–and he was informed of
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2Claimant in his testimony implied that his firing was in retaliation for his filing the
instant claim.  But he has not raised an issue under Ark. Code Ann. § 11-9-107 (Repl.
2002), and I am unable to address it based on what is before me.  See Carthan and
Singleton, supra.

this on January 3, 2012.2  When asked what constituted the rest of his compensation,

which resulted in his stipulated average weekly wage of $982.36, he responded,

“[c]ommission and bonuses.”

Claimant earned a commission on each mower that was sold and delivered to a

dealer in his territory–which was located in the Northeast.  His job involved his traveling

to the territory by airplane, followed by extensive driving.  After his injury, he made only

one trip to the territory–in October 2011.  But after about an hour and a half of driving, he

informed his boss by email that he could not do the work.  When asked why he did not get

paid any commissions following his injury, he responded:

Well, they [the mowers] had already been delivered.  I mean, the units that
were sold for the spring order were delivered in March, April, May, June, and
July, and then, and August, and then it slows down to a point where the
dealer has to sell through his inventory before he can take another order.
In other words, if a dealer runs out of inventory he can reorder and I would
get commission on those units.  If he is not sold out of his inventory he keeps
selling his inventory until the time comes when we either take another order
or he has to order more units to increase his inventory.

However, this explanation is not consistent with his later testimony that he actually sold

units during the period after his injury, but was not paid a commission because he was told

simply to take care of his territory from his office and that he would only receive his base

salary.  Later, he seemed to revert to his earlier testimony and stated:

after August, shipments really slowed down.  The only things that you would
really get shipped into the territory was something that the dealers would
need at the spur of the moment and so, you know your commissions
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3In light of this testimony, I asked the parties if they wished to add an issue
concerning whether Respondents would be entitled to an offset.  As the transcript
reflects, they declined and represented that they could resolve that matter on their own. 
For that reason, I will not be addressing this.

decreased over those last few months going into the winter–fall and winter
months.

He maintained, however, that had he been able travel to his territory, he would have been

able to sell more units.

After Claimant’s termination, he began receiving temporary total disability benefits

in the amount of $461.54 per week.  The last check he received was two weeks prior to the

hearing.  But he admitted that on May 3, 2012, he returned to work for another employer.3

Concerning his claim for temporary partial disability benefits, the only period for

which he could claim them is from the date of his knee injury until he was terminated.  As

the parties stipulated and he testified, during this period he earned his base salary,

$$692.31 per week.  During his testimony, he also stated that in November 2011 he

received an annual bonus of approximately $2,000.00.  According to Joint Exhibit 1, which

contains his earnings information, this was a larger bonus than the one he received in

2010:  $1,000.00.

As set out above, Claimant sought to portray his compensation as lessened

because of his injury because it allegedly rendered him unable to earn commissions on

the sale of mowers to dealers in his territory.  He gave inconsistent testimony on this

matter–stating at one point that he had sold mowers during this period but was denied the

commissions therefor per his agreement with Bad Boy that he would simply earn base

salary for working strictly from his computer, while at another point conceding that the fall
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and winter months are down times for sales in the mower business.  After considering the

totality of the evidence, I credit the latter over the former.  Joint Exhibit 1 reflects that his

commissions during the same period in the year preceding his injury totaled only $40.00.

In light of this, for me to find that he was entitled to temporary partial disability benefits in

any amount during the period after his injury but before his termination would require that

I engage in speculation and conjecture.  But this I cannot do.  Speculation and conjecture

cannot serve as a substitute for proof.  Dena Construction Co. v. Herndon, 264 Ark. 791,

796, 575 S.W.2d 155 (1979).  Consequently, Claimant has not proven by a preponderance

of the evidence that he is entitled to temporary partial disability benefits.

With respect to his claim for temporary total disability benefits, the parties have

stipulated that following Claimant’s termination from Bad Boy, he received such benefits

at the rate of $461.54 per week.  However, as they also stipulated, he was actually entitled

to the maximum compensation rate, $575.00 per week.  Thus, he was underpaid these

benefits in the amount of $113.46 each week.

The evidence preponderates that Claimant remained in his healing period the entire

time he drew temporary total disability benefits.  His return to work on May 3, 2012 ended

his entitlement to these benefits.  I recognize that on January 31, 2012, Dr. Landsberg

wrote that he could return to work in a job “with no climbing, no squatting, no kneeling and

just occasional walking just very short distances.”  But a claimant who has been released

to light duty work but has not returned to work may be entitled to temporary total disability

benefits where insufficient evidence exists that the claimant has the capacity to earn the

same or any part of the wages he was receiving at the time of the injury.  Ark. State Hwy.
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& Transp. Dept. v. Breshears, 272 Ark. 244, 613 S.W.2d 392 (1981); Sanyo Mfg. Corp. v.

Leisure, 12 Ark. App. 274, 675 S.W.2d 841 (1984).  Therefore, I find that Claimant has

proven by a preponderance of the evidence that he is entitled to additional temporary total

disability benefits in the amount of $113.46 per week from December 31, 2011 to May 3,

2012.

C. Whether Claimant is entitled to a controverted attorney’s fee.

One of the purposes of the attorney's fee statute is to put the economic burden of

litigation on the party who makes litigation necessary.  Brass v. Weller, 23 Ark. App. 193,

745 S.W.2d 647 (1998).  Even though Respondents have paid Claimant temporary total

disability benefits, they did not do so at the correct rate; and this proceeding was required

to correct that underpayment.  Claimant’s attorney is thus entitled to a controverted

attorney’s fee on all additional temporary total disability benefits that have been awarded

herein to Claimant, pursuant to Ark. Code Ann. § 11-9-715 (Repl. 2002).

CONCLUSION AND AWARD

Respondents are hereby directed to pay/furnish benefits in accordance with the

findings of fact and conclusions of law set forth above.  All accrued sums shall be paid in

a lump sum without discount, and this award shall earn interest at the legal rate until paid,

pursuant to Ark. Code Ann. § 11-9-809 (Repl. 2002).  See Couch v. First State Bank of

Newport, 49 Ark. App. 102, 898 S.W.2d 57 (1995).

Claimant’s attorney is entitled to a 25 percent (25%) attorney’s fee on the indemnity

benefits awarded herein, one-half of which is to be paid by Claimant and one-half to be

paid by Respondents in accordance with Ark. Code Ann. § 11-9-715 (Repl. 2002).  See
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Death & Permanent Total Disability Trust Fund v. Brewer, 76 Ark. App. 348, 65 S.W.3d

463 (2002).

IT IS SO ORDERED.

________________________________
Hon. O. Milton Fine II
Administrative Law Judge


