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STATEMENT OF THE CASE

A hearing was held on January 26, 2012, before Administrative Law Judge

Barbara Webb.  A Pre-hearing Order was entered in this case on November 15,

2011.  The Pre-hearing Order set forth the stipulations offered by the parties and

outlined the issues to be litigated and resolved at this hearing.  A copy of the Pre-

hearing Order was made Commission’s Exhibit No. 1 to the hearing record.  The

following stipulations as submitted by the parties in the Pre-hearing Order are

hereby accepted:

1. The Arkansas Workers’ Compensation Commission has jurisdiction

of this claim.   
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2. The employer/employee/carrier relationship existed on or about July

20, 2010, when the claimant sustained a compensable injury.

3. Based on an average weekly wage of $462.84, the claimant would be

entitled to compensation rates of $309.00 for temporary total disability

benefits and $232.00 permanent partial disability benefits.

4. Respondents accepted the claim as compensable and paid temporary

total disability benefits and medical benefits.

By agreement of the parties, the issues to be decided are as follows:

1. Claimant’s entitlement to additional benefits.

2. Notice of subsequent injury.

3.  Whether claimant’s treatment at the VA constituted unauthorized

treatment.

4. All other issues are reserved.

The record consists of a one volume transcript of the January 26, 2012,

hearing, consisting of the testimony of Harold James Shannon, Sr., George

Chadwick Hallum, Tammie Hester, and all documentary evidence consisting of

Commission’s Exhibit No. 1 (Pre-hearing Order filed November 15, 2011);

Claimant’s Exhibit No. 1 (Packet of Medical Records); and Respondents’ Exhibit

No.1 (Packet of Medical Records).

SUMMARY OF EVIDENCE

The claimant is fifty-six years of age.  He completed the tenth grade and

joined the Marine Corps.  While in the Marine Corps, Shannon received a certificate
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of diploma which is equivalent to a GED.  After the Marine Corps, he went to work

for a sawmill in Forrest City.  He attended a welding and an auto body class at a

vocational school.  He worked as a custodian at BACC.  He began working for Tri-

County Farmers Association in 2007 or 2008 as a warehouse/delivery driver.  His

job duties included maintaining the warehouse and delivering chemicals, rice,

beans, cotton, paper bags, and other items a farmer needed.  His supervisor was

Chad Hallum.  He also drove an auger truck to deliver seed to the farmers.  

On July 20, 2010, Shannon and a co-worker, Josh, were unloading a trailer

on a farmer’s land when he saw a snake.  He tried to get away from the snake and

slipped and fell with his knee bent up under him.  Josh helped him get out of the

trailer and return to the warehouse where Shannon reported his injury to his

supervisor.  He explained that he was limping and the knee was swollen.  He filled

out paperwork with the secretary and went to the Brinkley Clinic as directed.  At the

clinic, his knee was examined and was wrapped.  He was given pain medication

and taken off work for one week.  He returned for follow-up and released to work

light duty.  He returned to work on light duty.  He began having pain in his knee

again and returned to see the doctor on August 3rd and the 17th.  He explained that

his knee had continued to hurt, but the pain and swelling of his knee and ankle

increased with more activity.   He returned to the doctor on October 7th with the

same symptoms.  He recalled that in October of 2010, he was getting up on the

forklift when he heard his knee pop and felt a real sharp pain.  He reported the

incident to his supervisor and was given the rest of the day off since he could hardly
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walk on it.  He made an appointment at the VA.  He talked with Chad and told him

that he was going to the VA the next day.  He went to the emergency room at the

VA on a couple of days due to pain in his knee.  He also noted that his leg was

hurting on April 5, 2011, while transporting rice to a farmer.  At the VA, he

underwent an MRI and an ultrasound.  They performed a scrape of his knee.  He

has not had a knee replacement yet.  He had no prior injuries to his knee.  

Shannon testified that his knee continues to hurt and swell and he

occasionally uses a cane.  He does not climb.  He has not gone back to work since

April 7, 2011.  He gave his supervisor a letter stating that he could not work

because of problems with his hands and knee since they were going into their busy

season and would not have light duty available.  He signed up for social security

disability and received his first check in November of 2011.  He initially received a

check for temporary total disability in the approximate amount of $300.00 for the

initial period of time he missed work.  He is scheduled to return to the VA for a full

physical.  

On cross-examination, Shannon testified that he underwent a DOT physical

each year.  He had an earlier workers’ compensation claim when he had fallen in

a hole and injured his finger.  Shannon agreed that he worked light duty for a week

after the snake incident and returned to regular job duties without restrictions.  In

August of 2010, Shannon told the doctor that his right knee pain had resolved

without restrictions.
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Shannon admitted that he had injured his right leg and arm in a prior work

accident on June 11, 2004, when a lawnmower turned over on him.  He also agreed

that his appointment with the doctor on October 7, 2010, was his annual physical.

At that time, the doctor noted no swelling or tenderness in his right knee.  He was

alos cleared to drive a truck for another year.  The MRI was not performed until

April of 2011.  He did not receive any treatment between October of 2010 and April

of 2011.  He did not recall an injury in December of 2010 or January of 2011, but

recalled that his knee started hurting again.  When he went to the VA, the date of

onset of knee pain was January 18, 2011.  At a visit with the orthopedic surgeon on

May 2, 2011, Shannon told him that he had twisted his knee about a year earlier.

On March 23, 2011, Shannon told his physical therapist that he injured his right

knee three months ago when he fell.  Again in another VA record from March 2011,

he gave the history that he fell at work approximately two months earlier and

sustained a right knee injury.

George Chadwick Hallum testified that the claimant reported the injury while

unloading the trailer to him and that he directed him to see the secretary and fill out

the proper paperwork.  He also recalled Shannon telling him on one occasion that

his knee hurt and that he couldn’t get on the forklift and he gave him the rest of the

day off.  He did not recall a phone call the next day.  Hallum testified that he is the

warehouse manager at Tri-County.  He was the claimant’s supervisor.  He testified

that he sent Shannon to the doctor after he reported the knee injury in July of 2010.

He agreed that Shannon had worked light duty for one week and then resumed his
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regular duties without restrictions until April of 2011.  Shannon did not report an

injury at work in December of 2010, January of 2011, or April of 2011.  He

explained that in April of 2011, Shannon gave him the letter stating that he could

not perform his job duties.  Hallum showed it to his supervisor and was told that

they didn’t need him if he could not perform the job duties.  He did not ask for light

duty at the time.  He had never reported injuries to his hands while at work, even

though the letter refers to problems with both hands.  After the accident, Shannon

periodically complained of knee pain.  Hallum testified that Shannon had always

walked with a “wobble” to the right since 2008 when he first met him.  He recalled

that Shannon had told him that he was going to the VA.  He did not relate the knee

problems on the day of the forklift incident to the prior injury.  He explained that

their busy season was from March-July, but there was heavy work still done in the

other months at a slower pace.  

Tammie Hester testified that she was the claims adjuster on Shannon’s

claim.  She accepted the July 20, 2010 injury as compensable and paid a short

period of temporary total disability and medical treatment until August 17, 2010,

when he was released to return to work without restrictions and without any follow-

up visits scheduled.  Shannon called her in May of 2011 and told her that he was

already treating at the VA and wanted to re-open his claim.  She told him that she

would have to get the records since they had not been told that he was being

treated at the VA.  She obtained the records from the VA which revealed that he

had injured his knee in January which didn’t relate to his earlier work injury.  She
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did not authorize additional treatment since there had been no report of an injury

or anything to link his symptoms in May of 2011 to the July 20, 2010 incident.  

   FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction

of this claim.

2. The employer/employee/carrier relationship existed on or about July

20, 2010, when the claimant sustained a compensable injury.

3. Based on an average weekly wage of $462.84, the claimant would be

entitled to compensation rates of $309.00 for temporary total disability

benefits and $232.00 permanent partial disability benefits.

4. Respondents accepted the claim as compensable and paid temporary

total disability benefits and medical benefits.

5. The claimant has failed to prove that he is entitled to additional

medical benefits in connection with his July 20, 2010 right knee injury.

6. The claimant has failed to prove that he is entitled to additional

temporary total disability benefits related to his July 20, 2010 right

knee injury.

7. The preponderance of the evidence demonstrates that the medical

treatment sought by the claimant at the VA was not authorized and

not related to his 2010 work injury. 

DISCUSSION
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The claimant contends he sustained a compensable injury to his right knee

on or about July 20, 2010, and is entitled to additional benefits.

The respondents contend that the claimant is not entitled to any additional

benefits.  With respect to the July, 2010 injury, the claimant was released to return

to work and worked for a considerable period of time without complaints.  New

complaints developed and the claimant instead obtained medical care on his own

which was not authorized and is related to conditions other than the July 2010

injury.  The claimant is not entitled to any additional benefits.

  ADDITIONAL BENEFITS

The claimant contends that he suffered a compensable injury to his right

knee on or about July 20, 2010, and that he continues to have pain and need for

medical treatment.  Respondents contend that any subsequent injury to claimant’s

right knee  was not a recurrence of his July 2010, but was related to an

independent intervening event and not the result of his work at Tri-County Farmer’s

Association.

In Maverick Transp. V. Buzzard, 69 Ark. App. 128, 10 S.W.3d 46 7 (2000),

the Arkansas Court of Appeals discussed the difference between an aggravation

and a recurrence as it relates to workers’ compensation law.  The Court stated:

An aggravation is a new injury resulting from an independent incident.
Farmland Ins. Co. v. DuBois, 54 Ark. App. 141, 923 S.W.2d 883
(1996).  A recurrence is not a new injury but merely another period of
incapacitation resulting from a previous injury.  Atkins Nursing Home
v. Gray, 54 Ark. App. 125, 923 S.W.2d 897 (1996).  A recurrence
exists when the second complication is a natural and probable
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consequence of a prior injury.  Weldon v. Pierce Bros. Constr., 54
Ark. App. 344, 925 S.W.2d 179 (1996).  Only where it is found that a
second episode has resulted from an independent intervening cause
is liability imposed upon the second carrier.

Id. at 130, 10 S.W.3d at 468.  An aggravation is a new injury with an independent

cause and, therefore, must meet the requirements for a compensable injury.

Crudup v. Regal Ware, Inc., 341 Ark. 804, 20 S.W.3d 900 (2000); Ford v.

Chemipulp Process, Inc., 63 Ark. App. 260, 977 S.W.2d 5 (1998).

The test to determine whether a subsequent episode is a recurrence or an

aggravation is whether the subsequent episode was a natural and probable result

of the first injury or if it was precipitated by an independent intervening cause.

Bearden Lumber Co. v. Bond, 7 Ark. App. 65, 644 S.W.2d 321 (1983).  If there is

a causal connection between the primary and the subsequent disability, there is no

independent intervening cause unless the subsequent disability is triggered by

activity on the part of the claimant which is unreasonable under the circumstances.

Guidry v. J & R Eads Const. Co., 11 Ark. App. 219, 669 S.W.2d 483 (1984),

Georgia-Pacific Corp. v. Carter, 62 Ark. App. 162, 969 S.W.2d 677 (1998), Davis

v. Old Dominion Freight Line, Inc. 341 Ark. 751, 20  S.W.3d 326 (2000).

The determination of the credibility of the witnesses and the weight to be

given their testimony are matters exclusively within the province of the Commission.

Cooper v. Hiland Dairy, 69 Ark. App. 200, 11 S.W.3d 5 (2000).

The claimant relies on the opinion of Dr. Tester and Dr. Vanderschilden with

the Veteran’s Administration that the claimant was in need of an arthroscopic knee
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procedure in May of 2011, as a result of his work-related injury in July of 2010.

Respondents rely on the opinions of Dr. Raghaven at the White River Rural Health

Center that the claimant’s right knee injury had fully resolved as of August of 2010

and that claimant had resumed his regular work duties without restrictions from

August of 2010 until April of 2011. 

In the instant case, the evidence demonstrates that claimant’s right knee

problems resolved in August of 2010.  While there is evidence that he had periodic

problems with knee pain, he resumed his regular duties without restrictions.  The

evidence reveals that when he sought treatment at the VA in March of 2011, he

reported an injury that had occurred two months earlier.    The evidence further

reveals that Shannon had not suffered or reported any injuries at his job in

December of 2010 or January of 2011.  Based on the evidence, it would be

speculation, at best, to determine that the claimant’s knee problems in March of

2011 were related to the work injury in July of 2010.

ORDER

For the reasons discussed herein, this claim must be, and hereby is,

respectfully denied.

IT IS SO ORDERED.

                                                            
BARBARA WEBB
Administrative Law Judge
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