
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

WCC NO. F713278

KIZZY B. SCOTT, EMPLOYEE CLAIMANT

ARKANSAS DEPT. OF HEALTH, EMPLOYER RESPONDENT

PUBLIC EMPLOYEE CLAIMS DIVISION,
CARRIER/TPA RESPONDENT

OPINION FILED JANUARY 26, 2012

Hearing before Administrative Law Judge O. Milton Fine II on November 8, 2011 in
Mountain Home, Baxter, County, Arkansas.

Claimant represented by Mr. Frederick S. “Rick” Spencer, Attorney at Law, Mountain
Home, Arkansas.

Respondents represented by Mr. Richard S. Smith, Attorney at Law, Little Rock, Arkansas.

STATEMENT OF THE CASE

On November 8, 2011, the above-captioned claim was heard in Mountain Home,

Arkansas.  A prehearing conference took place on September 19, 2011.  A prehearing

order entered on September 21, 2011 pursuant to the conference was admitted without

objection as Commission Exhibit 1.  At the hearing, the parties confirmed that the

stipulations, issues, and respective contentions were properly set forth in the order.

Stipulations

At the hearing, the parties discussed the stipulations set forth in Commission Exhibit

1.  They are the following two, which I accept:

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.
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2. The employee/employer relationship existed on or about November 30,

2007, when Claimant sustained a compensable injury to her back.

Issue

At the hearing, the parties discussed the issue set forth in Commission Exhibit 1.

The following was litigated:

1. Whether Claimant is entitled to additional reasonable and necessary medical

treatment by Dr. Carl Covey.

All other issues have been reserved.

Contentions

The respective contentions of the parties are as follows:

Claimant:

1. Claimant contends that she sustained compensable injuries to her spine

while performing employment services for the respondent employer.

2. The claimant contends that she is entitled to reasonable and necessary

medical treatment under the direction of Dr. Covey and any other additional

benefit which she may become entitled.

Respondents:

1. Respondents contend that Claimant is not entitled to additional benefits.

2. Dr. Braden put Claimant at maximum medical improvement on February 25,

2008, and gave her a zero percent (0%) impairment rating.
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3. Reports from Dr. Carl Covey (8/4/10-8/18/10), already submitted by

Claimant, show no objective findings other than degenerative changes on an

MRI.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

After reviewing the record as a whole, including medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the Claimant/witness and to observe her demeanor, I hereby make the

following findings of fact and conclusions of law in accordance with Ark. Code Ann. § 11-9-

704 (Repl. 2002):

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The stipulations set forth above are reasonable and are hereby accepted.

3. Claimant has not proven by a preponderance of the evidence that she is

entitled to additional medical treatment by Dr. Carl Covey.

CASE IN CHIEF

Summary of Evidence

Claimant was the sole witness at the hearing.

In addition to the prehearing order discussed above, the exhibits admitted into

evidence in this case consist of Claimant’s Exhibit 1, a selection of her medical records,

consisting of one index page and seven numbered pages thereafter; Respondents’ Exhibit

1, another compilation of Claimant’s medical records, consisting of one index page and 19
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numbered pages thereafter; and Respondents’ Exhibit 2, both medical and non-medical

records, consisting of one index page and 32 numbered pages thereafter.
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Adjudication

A. Whether Claimant is entitled to additional treatment by Dr. Carl Covey.

Claimant has contended that with respect to her November 30, 2007 back injury,

which Respondents accepted, she is entitled to additional treatment by Dr. Covey, whom

she has seen pursuant to her one-time change of physician.  Respondents argue

otherwise, alleging that she was placed at maximum medical improvement by Dr. Terence

Braden on February 25, 2008 with a zero percent (0%) impairment rating, and that Covey’s

own reports show no objective findings other than degenerative changes reflected on her

MRI.

Arkansas Code Annotated Section 11-9-508(a) (Repl. 2002) states that an employer

shall provide for an injured employee such medical treatment as may be necessary in

connection with the injury received by the employee.  Wal-Mart Stores, Inc. v. Brown, 82

Ark. App. 600, 120 S.W.3d 153 (2003).  But employers are liable only for such treatment

and services as are deemed necessary for the treatment of the claimant’s injuries.

DeBoard v. Colson Co., 20 Ark. App. 166, 725 S.W.2d 857 (1987).  The claimant must

prove by a preponderance of the evidence that medical treatment is reasonable and

necessary for the treatment of a compensable injury.  Brown, supra; Geo Specialty Chem.

v. Clingan, 69 Ark. App. 369, 13 S.W.3d 218 (2000).  This standard means the evidence

having greater weight or convincing force.  Metropolitan Nat’l Bank v. La Sher Oil Co., 81

Ark. App. 269, 101 S.W.3d 252 (2003)(citing Smith v. Magnet Cove Barium Corp., 212 Ark.

491, 206 S.W.2d 442 (1947)).  What constitutes reasonable and necessary medical

treatment is a question of fact for the Commission.  White Consolidated Indus. v. Galloway,
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74 Ark. App. 13, 45 S.W.3d 396 (2001); Wackenhut Corp. v. Jones, 73 Ark. App. 158, 40

S.W.3d 333 (2001).

A claimant’s testimony is never considered uncontroverted.  Nix v. Wilson World

Hotel, 46 Ark. App. 303, 879 S.W.2d 457 (1994).  The determination of a witness’

credibility and how much weight to accord to that person’s testimony are solely up to the

Commission.  White v. Gregg Agricultural Ent., 72 Ark. App. 309, 37 S.W.3d 649 (2001).

The Commission must sort through conflicting evidence and determine the true facts.  Id.

In so doing, the Commission is not required to believe the testimony of the claimant or any

other witness, but may accept and translate into findings of fact only those portions of the

testimony that it deems worthy of belief.  Id.

Testimony.  Claimant, who has a tenth grade education, testified that she worked

for Respondent as a certified nursing assistant.  On November 30, 2007, she was working

in an intermediate school when her special needs patient collapsed as she was getting

ready to change his diaper.  To prevent him from striking the concrete floor, Claimant

grabbed him and placed him on the changing table.  While she felt her muscles “pull,” she

continued with her job and took Tylenol and Ibuprofen once she got home.  Her boss, at

her request, placed her on light duty because of cramps she was having.  The next Friday,

while cleaning the bathtub of a client, a spasm seized her back, and she had to go home.

By the following Monday, she was unable to get out of bed and had to be taken to the

emergency room.  From there, she treated with Dr. George Lawrence, her primary care

physician, for several months.  He tried to refer her to a neurologist in Missouri; however,

Respondents did not approve this and instead directed her to see Dr. Braden.  According
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to Claimant, Braden was abrupt, only saw her for four minutes, did not examine her, read

her MRI, and told her that nothing was wrong with her.  Thereafter, she was granted a one-

time change of physician to Dr. Covey.  While he has placed her on medication, Claimant

stated that she cannot afford it.

When asked why she needs additional treatment with Covey, the witness, now

tearful, stated:

I live with pain every day.  I live with spasms going from my back into my
buttock.  Pulsating twitches in my legs.  I can’t control the body temperature
of my legs at all.  And over the years it has gotten worse because of I don’t
have medical treatment and sometimes I’m, you know, the spasms are so
severe that I have to just go lay down that  I have to just go lay down that I
can’t even finish, you know, the dishes.  My legs fall asleep all the time.  And
my feet get so hot.  I just, I can’t control anything anymore on my legs at all.
I can’t control, I can’t, you know, I have a 16-year-old daughter I can’t do
anything with her, you know, I can’t go shopping with her like a normal mom
can because I can’t walk.  My mom has to do my grocery shopping and clean
my house because I can’t even clean my (unintelligible).  I do the best I can.

She admitted that after her work-related injury, she had to be taken by ambulance

to the hospital after she collapsed while lifting a quilt at home, But she denied that her

back condition worsened after this incident.

Exhibits.  According to the medical records in evidence, Claimant presented to the

emergency room at Baxter Regional Hospital on December 11, 2007 with low back pain

that she said began when she lifted a patient.  At that point it was mild.  However, it

worsened four days ago while she was cleaning a bathtub.  Claimant also complained of

bilateral leg numbness, mostly in the right leg.  Her lumbar x-ray showed only “a subtle

scoliosis complex.”  She was given Ultram and Flexeril and discharged.
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When Claimant saw Dr. Lawrence on January 3, 2008, he continued her on physical

therapy.  He wrote that he wanted some of her “spasm to dissipate” before he ordered an

MRI.  When she returned to him on January 8, 2008, she complained of continued pain

in the lower back that radiated down her left leg, and over the sacroiliac joint.  Claimant

complained of a knot in her back that she felt was enlarging.  But Lawrence did not fully

agree with this, and assessed it merely as a “little lipoma.”  However, he did order the MRI.

The test, conducted on January 11, 2008, was read by Dr. Kyle Lawrence to reflect only

disc space narrowing at L5-S1 and small Schmorl’s nodes in the upper lumbar and lower

thoracic spines.  Dr. Lawrence interpreted the MRI to show “no obvious abnormalities.”

On January 17, 2008, he continued Claimant on anti-inflammatories and physical therapy.

He added:  “Keep her at light duty for another week, then return to full duty.”  When

Claimant returned to Lawrence on February 14, 2008, she stated that she had been doing

better until she experienced a severe pain in her back when she bent over at home to pick

up a pair of pants.  She denied having any radiculopathy, but stated that she has some

tingling in the tops of her legs at times, “particularly after sitting on the commode for a

period of time.”  Lawrence felt tightness in her paraspinous muscles, but no appreciable

swelling.

On February 25, 2008, Claimant saw Dr. Braden.  After examining her and

reviewing her medical records, he wrote at report that contains the following conclusions:

1. Ms. Kizzy Scott is a 30 year old female with back pain and bilateral
low extremity pain.

2. MRI scan does show some Schmorl’s nodes which could also
correspond to Scheuerman’s but there was no evidence of any upper
lumbar or thoracic discomfort on this examination.



Scott - Claim No. F713278 9

3. The objective evidence as presented does not support the subjective
complaints.

4. She is at maximum medical improvement from the injury that she
reports to have sustained.

5. Her impairment based upon the AMA Guides to Evaluation of
Permanent Impairment, IV edition, is a 0% impairment to the whole
person.

6. She can be returned back to her regular work duties without
restrictions as of today.

The above was discussed with Ms. Riviere [the nurse case manager].  It was
discussed with Ms. Scott and her husband and [sic] I could find no objective
cause for her ongoing symptoms and complaints.

Claimant returned to Dr. Lawrence on February 28, 2008.  His report reads:

30-year-old comes in today for follow-up.  She saw the rehabilitation
specialist, who felt like there is no evidence of anything to keep her from
working.  She continues to have pain.  She says she cannot do her
housework at home because of continued amount of pain.  She shares with
me today some information that she had not told me before.  She is
having some double vision at times, a lot of tingling of her lower
extremities, and paresthesias.  She said the other day she had some
sleepiness of her legs.  She feels like they go to sleep when she sits on
the commode.

. . . 

Discuss[ed] with her that she has some symptoms I cannot explain.  I
definitely cannot explain them being from her initial injury of her back.
I discussed with her than I think she needs further work-up for this.  She
says it is definitely an issue as far as payment.  I do not think workers
comp is going to cover any of this because I do not think it is
associated with any type of work related injury.  I think she needs some
lab work to rule out myasthenia gravis, MRI of her head, referral to a
neurologist.  I discuss[ed] this with her in detail today.  She is understanding.
She is going to discuss it with her husband.  She would like to go ahead and
make a referral to the neurologist do we will try to get that setup for her.
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(Emphasis added)

On June 19, 2009, Claimant went back to the emergency room and presented to Dr.

Melissa Quevillon with an “acute onset of low back pain when she was tak[ing] a quilt off

the line outside tonight . . . [when] she felt a pop in her back.”  As a result, she was having

spasms in her back that were going down her legs.  The doctor wrote:

She has had back problems before.  In fact, relates a work-related injury 2
years ago for which she has been having trouble getting followup and
workup, stating she has had [an] MRI with x-rays and all kinds of things to
evaluate this, but no one ever finds anything wrong.  This she tells me after
I have ordered [an] initial x-ray that was unremarkable, and then a CAT
scan of her back because of continuing severe pain; and again, I find
nothing remarkable here tonight, 06/19/09.

. . . 

She had had 10 mg. Of morphine and some Flexeril without any
improvement.  She received 2 mg. Of Valium, and then some Toradol. _____
some steroids after the entire ____.  The family keeps coming back to a
work-related injury they think is responsible for all this.  I explained to
them I cannot prove or disprove this but tonight I am not finding
anything wrong with her per x-ray or CT.

(Emphasis added)

As stated above, she underwent x-rays and a CT scan during this hospital visit.  The

CT showed only inferior end plate Schmorl’s nodes at T11 and L1, which Dr. Matthew

Wilson wrote were “probably not clinically significant.”  The x-rays reflected only slight

scoliosis, and no acute process

Claimant saw Dr. Covey on August 4, 2010 pursuant to her change of physician.

She related to him that ever since the work-related incident in 2007, “she has had a

gripping, burning and shocking pain in her lower back that radiates down her legs.”  A Dr.
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Lincoln, whom she described as her primary care physician, has been treating her by

prescribing Tramadol, Hydrocodone and Soma.  Covey found no spasm and wrote:

Start gabapentin 300 mg 1-2 tid to help with the nerve pain.  We will
continue the Soma 350 mg qid prn muscle spasms and continue tramadol 50
mg 1-2 tid prn BTP, D/C the hydrocodone and start Fentanyl patch 25 mcg
q 72 hours.  Order standing AP and lateral lumbar spine with flexion and
extension.  Order Lumbar MRI without contrast.  We will also order a RLE
EMG with Dr. Boop.

Dr. William Landrum read her August 18, 2010 x-ray to be “[l]argely unremarkable.”

He noted the presence of an irregularity of the inferior endplate of L1 anteriorly, and

attributed it to “old trauma, or perhaps a Schmorl’s node.”  The MRI, conducted the same

day with the January 11, 2008 MRI for comparison, showed the Schmorl’s node, along with

diffuse degenerative disc disease with disc bulging, most impressive at L4-5 and L5-S1.

Discussion.  At the hearing, Claimant attacked the opinion of Dr. Braden, and

asserted, inter alia, that he did not spend enough time with her to even perform a valid

examination.  His report, however, shows that his physical examination was an extensive

one, and he thoroughly acquainted himself with the records of her previous back treatment.

Braden did not find any objective evidence to support Claimant’s complaints.  Of course,

a claimant is not required to furnish objective medical evidence of her continued need for

medical treatment.  Castleberry v. Elite Lamp Co., 69 Ark. App. 359, 13 S.W.3d 211

(2000).  Dr. Braden put Claimant at maximum medical improvement, and found no basis

for assigning her a permanent impairment rating.

But I note that Dr. Lawrence, Claimant’s personal physician, went much further than

Braden in his opinion.  He stated frankly that her complaints were unrelated to the

November 2007 incident:  “I do not think workers comp is going to cover any of this
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because I do not think it is associated with any type of work related injury.”  (Emphasis

added)  Dr. Quevillon, who saw Claimant in the emergency room on June 19, 2009, could

find nothing to support Claimant’s complaints.  Dr. Covey, with whom Claimant wishes to

treat further, did not dispute these earlier assessments, or opine that her symptoms are

tied to her work-related injury.  The Commission is authorized to accept or reject a medical

opinion and is authorized to determine its medical soundness and probative value.  Poulan

Weed Eater v. Marshall, 79 Ark. App. 129, 84 S.W.3d 878 (2002); Green Bay Packing v.

Bartlett, 67 Ark. App. 332, 999 S.W.2d 692 (1999).  After consideration of the evidence as

a whole, I credit the opinions of Drs. Lawrence, Quevillon and Braden.

I recognize that, as discussed above, Claimant does not have to show objective

findings in support of her alleged need for additional treatment.  In addition, I am cognizant

that the Arkansas Court of Appeals in Artex Hydrophonics, Inc. v. Pippin, 8 Ark. App. 200,

649 S.W.2d 845 (1983) held that “[m]edical treatments which are required so as to

stabilize or maintain an injured worker are the responsibility of the employer.”  But after

consideration of the foregoing evidence, I cannot find that the treatment that Claimant is

seeking is causally related to her November 30, 2007 compensable back injury.  The only

evidence Claimant has offered in support of this is her own testimony of her belief that

such a connection does exist.  But such a belief, no matter how sincere, is not a substitute

for credible evidence.  Graham v. Jenkins Engineering, 2004 AWCC 46, Claim No.

F112391 (Full Commission Opinion filed March 12, 2004).  Thus, I cannot, and do not,

credit it over the balance of the evidence to the contrary.  In sum, she has not proven her

entitlement to additional treatment.
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CONCLUSION

In accordance with the findings of fact and conclusions of law set forth above, this

claim is hereby denied and dismissed..

IT IS SO ORDERED.

________________________________
Hon. O. Milton Fine II
Administrative Law Judge


