
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO.  G010248

DENNIS SCHLUTERMAN, Employee CLAIMANT

BECKO MACHINE WORKS, LLC, Employer RESPONDENT
                                                       
REGION CLAIMS MANAGEMENT,         RESPONDENT
INSURANCE CARRIER/TPA

OPINION FILED JANUARY 24, 2012

Hearing before ADMINISTRATIVE LAW JUDGE AMY GRIMES, in Fort Smith,
Sebastian County, Arkansas.

Claimant represented by MICHAEL ELLIG, Attorney, Fort Smith,
Arkansas.

Respondents represented by GUY ALTON WADE, Attorney, Little Rock,
Arkansas.

STATEMENT OF THE CASE

On November 1, 2011, the above captioned claim came before the

Commission in Fort Smith, Arkansas for hearing. A pre hearing

conference was conducted on September 20, 2011, and a pre hearing

order filed that same day. A copy of the pre hearing order has been

marked as Commission’s Exhibit No. 1, and without modification or

objection has been made part of the record. Prior to hearing on

November 1, 2011, the parties agreed to the following stipulations.

The Arkansas Workers’ Compensation Commission has jurisdiction of

this claim.

1. The Arkansas Workers’ Compensation Commission has

jurisdiction of this claim.
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2. Between October 12, 2010 and November 12, 2010,  the

relationship of employee-employer-carrier-TPA existed

between the parties.

3. The appropriate weekly compensation benefits are $439.00

for total disability and $329.00 for permanent partial

disability.

4. Between October 12, 2010 and November 12, 2010, the

claimant sustained a compensable injury.

5. The healing period is in dispute.

6. There is no dispute over medical services through July

28, 2011.

7. There is no dispute over temporary disability benefits

accruing through July 28, 2011.

8. The respondents accept liability for permanent partial

disability of 6% to the small finger of the right hand.

9. The respondents do not accept liability for permanent

partial disability of 1% to the whole hand. 

     By agreement of the parties, and prior to the hearing on June

13, 2011, the following issue will be litigated.

1. The claimant’s entitlement to additional benefits.

2. The claimant’s entitlement to additional medical services

as directed by Dr. Kelly.

It should be noted that the claimant, in this case, did not

waive the issue of the claimant’s entitlement to additional

benefits.  However, prior to hearing, the claimant clarified that
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the only additional benefits they were seeking were the claimant’s

entitlement to additional medical services.  The respondents also

note that the mileage at issue has been paid. The pre hearing order

was not modified. However, the only issue to be  addressed in the

preceding opinion, will be the entitlement of the claimant to

additional medical services as directed by Dr. Kelly.  The claimant

also noted that while the respondent had accepted liability of 6%

to the small finger of the right hand, the claimant had not

received any benefits at the time of hearing.

     The claimant contends that the respondent’s initially provided

the claimant with medical services for his compensable injury from

Dr. Robert Bebout and subsequently by Dr. David Rhodes.  The

Claimant obtained a change of a physician to Dr. James Kelly. After

an evaluation of the claimant, Dr. Kelly recommended various

treatment modalities. However, the respondent’s refused to provide

this treatment by Dr. Kelly and instead required the claimant to

return to treatment by Dr. Rhodes. The claimant has no confidence

in Dr. Rhodes and should be allowed to receive appropriate medical

treatment under the direction of Dr. Kelly. The claimant would also

be entitled to temporary total disability benefits during any

periods that he may be taken off work by Dr. Kelly. Finally, the

respondents’ have failed or refused to pay over $1,200 in mileage

expenses from the Claimant’s required visits to Dr. Rhodes in

Little Rock.
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The respondents contend that they are continuing to pay all

reasonable, necessary and related medical expenses including

treatment recommended by Dr. James Kelly that is reasonable,

necessary, and related to his injury. In addition, the respondents

are processing mileage statements forwarded.

The stipulations agreed to by the parties at the pre hearing

conference on September 20, 2011 and contained in the pre hearing

order filed that same day, are hereby accepted as fact.  From a

review of the record as a whole to include medical reports,

documents, and other matters properly before the Commission and

having had the opportunity to hear testimony and observe the

witness and his demeanor, the following decision is rendered.

 FACTUAL BACKGROUND

The claimant is a 48-year-old male who had worked for the

respondent for three years at the time of the hearing (Record

11/1/2011 at p. 8).  The claimant worked as a machinist.  His job

duties included running machines, hand work and repairing all kinds

of equipment (Record 11/1/2011 at p. 8-9).  The claimant testified

that his job was a lot of physical work, adding that he worked with

steel and ran machines (Record 11/1/2011 at p.9).  The claimant

testified that on November 12, 2010 he was running a lathe.  The

machine had a big tail stock. The claimant added that the tail

stock had four bolts running through it. He stated that when he

attempted to loosen one of the bolts the wrench rammed in the back
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of the tail stock (Record 11/1/2010 at p. 9). He added that it took

two hands to pick up the wrench he was using (Record 11/1/2010 at

p. 10).  The claimant testified that his hand hit the sold metal

tail stock.  He added that he struck it with his fist, stating it

was just like “punching it” (Record 11/1/2010 at p. 10).  The

claimant added that after the incident, he could not do anything

with his hand, he had pain, his hand was swollen and he could not

move some of his fingers (Record 11/1/2010 at p. 11).  Subsequent

to the incident, the claimant testified that he was sent to the

company doctor (Record 11/1/2010 at p. 12).  On that visit, Dr.

Clark noted that the claimant had a fractured right hand, 5th

metacarpal head with 45 degrees volar angulation (Joint Exhibit No.

1 at p. 3).  The claimant testified that he did not return to see

Dr. Clark, and that he saw Dr. Bebout (Record 11/1/2010 at p. 12).

Dr. Bebout’s notes of November 15, 2010 reveal that the claimant’s

x-rays show a displaced distal shaft fracture of the 5th metacarpal

of the right hand.  He noted that he performed a closed reduction

and placed the claimant in a finger trap and cast (Joint Exhibit

No. 1 at p. 5).  The claimant testified that at this point it [his

finger/hand] had “never went back into place.”  He added that it

was “all humped down and snapped.”  The claimant stated that he

told the doctor that it would not work and his hand would be back

out of place before he got back to the car (Record 11/1/2010 at p.

12-13).  The claimant testified that he was to return to see Dr.
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Bebout in thirty days.  He confirmed that he returned in thirty

days.  Dr. Bebout noted on December 14, 2010 that the claimant had

a clawing deformity of the right small finger with “maybe a little

malrotation of the finger as well flexion.”  He added that the

claimant had suffered a loss of reduction in the cast (Joint

Exhibit No. 1 at p. 8).  Dr. Bebout continued to note that he was

not sure that the alignment was going to be acceptable.  He added

that an open reduction might be appropriate (Joint Exhibit No. 1 at

p. 8).  On December 17, 2010, Dr. Bebout added that he did not

think “the position was acceptable to let it continue to heal in

this position” (Joint Exhibit No. 1 at p. 10).  The claimant had a

first surgery on his hand on December 22, 2010, an open reduction

performed by Dr. Bebout (Joint Exhibit No. 1 at p.16).  The

claimant testified that his hand was not any better after surgery

(Record 11/1/2010 at p. 15).  The claimant testified that the

surgery resulted in a plate with screws that “stuck all the way

through and they were poking me...” (Record 11/1/2010 at p. 15).

He added that his hand was still swollen, crooked, and hurt all the

time.  Additionally, he stated that he could not do anything with

it (Record 11/1/2010 at p. 16).  The claimant was then sent to see

Dr. Rhodes.  The claimant testified that “he [Dr. Rhodes] took an

x-ray...he gave me...some kind of a little thing to try to

straighten my finger out” (Record 11/1/2010 at p. 16).  Subsequent

to this visit, Dr. Rhodes released the claimant to light duty
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(Record 11/1/2010 at p. 17, Joint Exhibit No. 1 at p. 23-24).  The

claimant testified that there was no light duty at his employment

and we returned to work on the machine. Due to that work, operating

the machine, his hand started swelling (Record 11/1/2010 at p. 17).

He added that the job required him to do a lot of turning and

drilling with his right hand (Record 11/1/2010 at p 18).  He stated

that it was constant use of his hands (Record 11/1/2010 at p.18).

The claimant testified that he had worked since release (Record

11/1/2010 at p. 19).  After a change of physician, the claimant saw

Dr. Kelly.  On May 23, 2011, Dr. Kelly noted that the claimant

could have carpal tunnel syndrome secondary to the swelling that

had developed.  He added that the carpal tunnel syndrome was

related to the injury and should be explored, adding that a carpal

tunnel release might be appropriate.  Additionally, he recommended

hardware removal along with a tenolysis and capsulotomy of the MCP

and PIP joints (Joint Exhibit No. 1 at p. 30).  The claimant was

not allowed to return to see Dr. Kelly. He was advised to return to

Dr. Rhodes for treatment.  Dr. Rhodes eventually removed the plate

from the claimant’s hand (Record 11/1/2010 at p. 19, Joint Exhibit

No. 1 at p. 32-33).  The plate removal was a recommendation of Dr.

Kelly.  The claimant however, testified that Dr. Rhodes did

complete all the treatments recommended by Dr. Kelly.  The claimant

testified that nothing was done about his middle finger.  He added

that Dr. Rhodes stated that he had arthritis and “just blew it off”
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(Record 11/1/2010 at p. 20).  The claimant testified that he then

returned to work after the plate removal in July of 2011 (Record

11/1/2010 at p. 21, Joint Exhibit No. 1 at p. 37-38).  The claimant

testified that Dr. Kelly wanted to fix his hand and that was what

he wanted. He stated that he was allowed to return to see Dr. Kelly

after being released by Dr. Rhodes.  However, he was not allowed to

follow up on any of Dr. Kelly’s other recommendations.  He added

that his right hand had not been in its current condition prior to

the accident. He added that after the accident the hand had

remained much the same as it was on the day of the hearing.  He

stated, “It’s been nothing but messed up the whole time.  I had no

trouble with either one of my hands until the accident” (Record

11/1/2010 at p. 25).

DISCUSSION

The claimant in this case, suffered an admittedly compensable

injury on November 12, 2010.

Arkansas Code Annotated §11-9-102(4)(F)(i) states:

“When an employee is determined to have a
compensable injury, the employee is entitled
to medical and temporary disability as
provided by this chapter.”

Once it is settled that the claimant has a compensable injury,

the question of medical services must be determined by looking at
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the facts in question and determining if the medical services are

reasonably necessary for the treatment of the claimant’s injury.

A.C.A. §11-9-508(a) requires that: 

“The employer shall promptly provide for an
injured employee such medical, surgical,
hospital, chiropractic, optometric, podiatric,
and nursing services and medicine, crutches,
ambulatory devices, artificial limbs,
eyeglasses, contact lenses, hearing aids, and
other apparatus as may be reasonably necessary
in connection with the injury received by the
employee.”

What constitutes reasonable and necessary treatment under

A.C.A. §11-9-508(a) is a fact question for the Commission. Wright

Contracting Co. v. Randall, 12 Ark App. 358, 676 S.W.2d 750(1984).

The Arkansas Court of Appeals has addressed the issue of whether

medical care was reasonably necessary for treatment of a

compensable injury in prior decisions.

 In Georgia-Pacific Corp. v. Dickens, 58 Ark. App. 266, 950

S.W. 2d 463 (1997), the respondents denied payment for medical

treatment in the form of office visits for treatment from 1993 to

1995, Id at 464. The Court affirmed the Commission’s finding that

the claimant’s follow up medical care was reasonably necessary for

treatment of her compensable injury, Georgia-Pacific, at p. 466. In

the Georgia-Pacific case, the  records submitted described the

ongoing nature of the claimant’s symptoms and indicated the

continued use of the TENS unit and the taking of medication. The

Court noted that the Commission considered the multiple surgeries,
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the claimant’s persistent symptoms of pain, irritation, and

limitation of motion in her elbow, her continued use of medication,

and a TENS unit for pain control in finding that the office visits

and medical treatment in 1993 through 1995 were reasonably

necessary. Georgia-Pacific, at p. 466.  The claimant, in that case,

also testified at length about the ongoing problems with her elbow,

and stated that she continued to take medication and used a TENS

unit for pain. Id at p. 466. In the instant case, the claimant has

consistently suffered from swelling, hand pain and loss of use in

his right hand since the accident that resulted in his admittedly

compensable injury.  While the claimant was provided medical care

and treatment since the accident, the surgery that the claimant

received did not relieve him of problems with his hand.  Clearly,

the claimant did not benefit from the closed reduction, the

hardware insertion or its subsequent removal.  The medical evidence

suggests that the claimant may suffer from carpal tunnel and

additionally had a middle finger that had not been treated.

This claimant has been treated, that is not the issue.

However, the evidence is clear that the treatment he has received

has not resulted in a resolution of or improvement to the injuries

that he suffered on November 12, 2010.

     In G E Rail Car Repair Servs. Workers’ Comp v. Hardin, 62 Ark.

App. 120, 969 S.W.2d 667 (1998) the Arkansas Court of Appeals held

a physician’s note constituted essential evidence that continued
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treatment of an employee for a work-related injury was reasonable

and necessary.  In this case, the physician’s notes from the very

beginning of the claimant’s treatments confirm that he suffered a

fracture to his right hand. Additionally, Dr. Kelly’s notes reflect

that once the hardware was removed that there might also need to be

a tenolysis an capsulotomy of the MCP and PIP joints.  He also

recommends the possibility of carpal tunnel syndrome, recommending

nerve conduction studies to confirm the positive Tinel’s and

Phelan’s tests.  Clearly, Dr. Kelly feels that the carpal tunnel

could be secondary to the swelling associated with the hand injury.

He notes that it is related to the injury.  Dr. Kelly also

recommended that the claimant start range of motion to regain his

extension of the MCP and PIP joints.  Clearly he feels that if that

is not successful, a corrective osteotomy and lengthening of the

metacarpal might be necessary.  Interestingly, Dr. Bebout noted,

subsequent to the closed reduction, a clawing deformity,

malrotation, loss of reduction, and unacceptable alignment and

position.  None of these problems were remedied by the open

reduction. It is clear from Dr. Kelly’s notes that his

recommendations and resulting treatment are intended to restore the

claimant to a position closer to his pre accident status.  

 The claimant in this case has provided sufficient evidence in

the form of testimony and physician’s notes and Dr. Kelly’s

recommendations to prove that his request for additional medical



Schulterman-G010248

12

services is reasonably and necessarily related to the treatment of

his compensable injury sustained on November 12, 2010.           

     Not only has the claimant testified that he has had continued

pain and loss of use of his right hand but Dr. Kelly’s

recommendations appear to be reasonable in the light of the fact

that the claimant has had no improvement in his condition since the

accident.  It is unclear why Dr. Rhodes chose to act only on part

of Dr. Kelly’s recommendations.  However, since the claimant has

failed to find relief with the treatment up to this point, it is

nothing but reasonable that he be allowed to follow up with Dr.

Kelly for further evaluation and treatment in order to restore him

to a pre accident condition.

FINDINGS OF FACT AND CONCLUSIONS OF LAW 

1. The claimant has proven through sufficient

evidence including claimant’s testimony and

the documentary evidence in the form of Dr.

Kelly’s recommendations for treatment that he

is entitled to additional medical services

related to his compensable injury that

occurred on November 12, 2010.  He has proven

that these additional medical services are

reasonable and necessary for the treatment of

the claimant’s admittedly compensable injury.
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2. Having proven that such services are

reasonable and necessary to the treatment of

his compensable injury, the claimant is

entitled to medical services in the form of

continued evaluations, recommendations and

treatment as recommended by Dr. Kelly.

ORDER

The respondents shall pay for any reasonable and necessary

medical services recommended and provided by Dr. Kelly related to

the claimant’s compensable injury of November 12, 2010.

All benefits which are herein awarded are payable in a lump

sum without discount.  This award shall bear the maximum legal

rate of interest until paid.

IT IS SO ORDERED.   

      
                             

                                   AMY GRIMES
                              ADMINISTRATIVE LAW JUDGE


