
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO.  G011124

FREEDIA SCHAEFFER, Employee CLAIMANT

BRENDA GREGORY d/b/a, Employer RESPONDENT
KOUNTRY XPRESS, Uninsured,
and/or G&G Crawford Co., Inc.

OPINION FILED AUGUST 23, 2012

Hearing before ADMINISTRATIVE LAW AMY GRIMES, in Fort Smith,
Sebastian County, Arkansas.

Claimant represented by JOE D. BYERS, Attorney, Fort Smith,
Arkansas.

Respondents represented by JARED M. MEDLOCK, Attorney, FORT SMITH,
Arkansas. 

STATEMENT OF THE CASE

On May 29, 2012, the above captioned claim came before the

Commission in Fort Smith, Arkansas for hearing. A pre hearing

conference was conducted on February 15, 2011, and a pre hearing

order filed that same day.  A copy of the pre hearing order has

been marked as Commission’s Exhibit No. 1 with modifications and

without an objection made part of the record. There were no

stipulations agreed to prior to hearing.

Prior to hearing on May 29, 2012, the parties agreed to

litigate the following issues:

1. The existence of the employee uninsured employer

relationship and whether this would constitute an

employment “covered” by the Act.

2. Whether the claimant sustained a compensable injury to

her right arm on December 8, 2010.
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2. The claimant’s entitlement to medical services,

temporary total disability benefits from December 9, 2010

through a date yet to be determined.

3.  Attorney’s fees.

The claimant contends that she is entitled to temporary total

disability, reasonable and necessary medical expenses and

treatment, and attorney’s fees in connection with her compensable

injury of December 8, 2010.

The respondents contend that the claimant did not sustain an

injury in the course and scope of his employment with respondent.

The stipulations agreed to by the parties, as modified at the

hearing  on May 29, 2012, and in the pre hearing order are hereby

accepted as fact.

From a review of the record as a whole to include medical

reports, documents and matters properly before the Commission and

having had the opportunity to hear testimony of the claimant and

observe her demeanor the following decision is rendered.

FACTUAL BACKGROUND

The claimant stated that she worked at a convenience store

called the Kountry Express.  She stated that she had “worked for

her forever.”  She added that the “her” she referred to was Brenda

Gregory.  She stated that she was hired by Brenda Gregory.  

The claimant went on to testify that an accident occurred on

December 8, 2010.  She stated that she had worked for the

respondent a little over a year prior to the accident.  The

claimant stated that she had been told by the respondent that
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anytime she wanted a job she had one.  She added that she had a

health problem and had to quit work at PRADCO, so she asked the

respondent for a job.  The claimant added that she and the

respondent had been friends for a long time.  The claimant then

started work for the respondent.  The claimant stated that at first

she worked five or six days a week.  Her duties were bussing tables

and washing dishes.  She did those duties for seven or eight months

and then worked as a cashier.  After working as cashier, the

claimant worked in the kitchen, cooking and doing food prep.  In

December of 2010, the claimant stated she was working two days a

week.  She added, however, that she would get “called in” and would

average four days work(Record 5/29/12 p.11-13).  She stated that

the respondent was the one who called her or picked her up to come

into work.  She stated that in December of 2010 there were about

seven people working for the respondent at the convenience store.

She added that the respondent had an office on site and was there

frequently(Record 5/29/12 p. 15).  The claimant stated that on the

day of the accident, she arrived at work at 2:45 P.M.  Her duties

that day were food prep.  Additionally, she washed pots and pans

and did some cooking.  The claimant stated that the respondent was

the boss, but that “Miss Darlene ... she is the one that gave us

our orders...”  According to the claimant, “Miss Darlene” also

worked for the respondent(Record 5/29/12 p. 16).  The claimant

stated the Miss Darlene directed her duties during the time she

worked, telling her what to do all week.  She added that on

occasion, she was directed regarding duties by the respondent.  The
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claimant went on to state that the respondent would “get onto

her.”  She added, “she would tell me what she wanted me to do, what

I better do”(Record 5/29/12 p.17).  She stated that the respondent

was her boss too. The claimant testified that all the equipment

that she used while at work was provided by the respondent.  She

added that she was paid in cash based on an hourly basis.  Taxes

were not taken out of the pay the claimant received(Record 5/29/12

p. 24).  She added that if she was not doing work right, the

respondent would let her know.  She added that she felt like the

respondent was directing the details of her work(Record 5/29/12 p.

23).  The claimant again added that Miss Darlene would correct the

employees at the direction of the respondent(Record 5/29/12 p. 24).

   On the date of the accident, the claimant was in the kitchen.

She stated that she left to smoke and upon return was advised that

the floor was wet.  She stated that she then went back to her clean

up duties and was getting a rag to clean up the salad bar when she

slipped and fell.  She stated she did not remember much after that,

but came to and saw that her arm was “under the warmer.”  At that

point she determined that her arm was broken(Record 5/29/12 p. 18-

19).  She was seen on the floor by other employees, who called the

respondent.  The claimant’s mother then took her to the

hospital(Record 5/29/12 p. 20-21).  The records from Summit Medical

Center from December 8, 2012 reflect that the claimant suffered a

distal radius fracture, she was given medication and a splint and

sent home(Claimant’s Exhibit No. 1 p. 1-10).  The claimant stated

that her arm was “hanging there” and was “swelled up.”  On December



G011124-Shaffer -5-

14, 2010, the claimant was seen at River Valley Musculoskeletal

Center and x-rays were taken. The x-rays confirmed the

fracture(Claimant’s Exhibit No. 1 p.12-13).  The claimant

subsequently saw Dr. Mumme who recommended a closed

reduction(Claimant’s Exhibit No. 1 p.13).  Dr. Mumme performed

surgery on her arm on December 15, 2010(Claimant’s Exhibit No. 1 p.

14).  The surgery resulted in four pins being screwed into the

claimant’s arm.  She added that she has trouble with the pins.  The

claimant continued to treat with Dr. Mumme until March of

2011(Claimant’s Exhibit No. 1 p. 16-25).  The pins got infected and

were removed by Dr. Kelly and a metal plate inserted in May of

2011(Record 5/29/12 p. 22-23; see also Claimant’s Exhibit No. 1 p.

26-27).  The claimant stated that Medicare paid for some of the

treatment.  She testified that she was on Medicare at the time of

the hearing as well as Social Security Disability(Record 5/29/12

p.28).  She added that she had been on Social Security Disability

for some time and was no disability at the time of her

accident(Record 5/29/12 p. 28).  The claimant testified that she

was going to go back to work but the respondent sold the

convenience store.  She added that she was going back to work when

she was released from the last surgery.  She added that she told

Miss Darlene that “I had ten weeks before I would be released from

the doctor.”  She added that no doctor had told her that she could

not perform work because of her right arm  injury.  Dr. Kelly’s

notes from June 27, 2011 reflect that he released the claimant to

full activities with no restrictions(Claimant’s Exhibit No. 1 p.
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29).  The claimant stated that she was released by Dr. Kelly but

she did not know if the doctor gave her an impairment rating(Record

5/29/12 p. 31).  Dr. Kelly’s notes from July 2011 do not reflect an

impairment rating(Claimant’s Exhibit No. 1 p. 30-31).  The claimant

stated that she had not had any testing or functional capacity

examinations.  The claimant added that she had paid $700 that had

not been paid by medicare.  She stated that was not all she had

paid and that she had provided receipts to her attorney(Record

5/29/12 p. 32).  The claimant stated that she had not tried to get

employment anywhere else since December 8, 2010(Record 5/29/12 p.

33).

DISCUSSION

The Commission has first been asked to determine the existence

of the employee-employer relationship and if it constitutes

employment covered by the Act.  This issue was clarified prior to

hearing as a question of whether the claimant was an employee or

independent contractor(Record 5/29/12 p. 8-9).

Arkansas courts have found that there is no fixed formula for

determining whether a person is an employee or an independent

contractor, however they have opined that the determination must be

based on the particular fact of each case. Arkansas Transit Homes

v. Aetna Life & Cos., 341 Ark.317, 16 S.W.3d 545 (2000).  The

Arkansas Court of Appeals found that although, no one factor is

determinative the “right of control” is the principal factor,

Cloverleaf Express v. Fouts, 91 Ark. App. 4, 207 S.W.3d 576 (2005).

Additionally, in Riddell Flying Service v. Callahan, 90 Ark. App.
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388, 206 S.W.3d 284 (2005), the Court of Appeals set for nine

factors for use in determining the status of an injured person.

The very first factor is the right to control the means and method

by which the work is done.  In the case at bar, there is no

question that the claimant worked for and was under the control of

the respondent.  The claimant stated numerous times that the

respondent was the boss and participated in the supervision of the

claimant and other employees.  Additionally, the claimant was paid

an hourly wage by the respondent. While this wage was paid in cash

and no withholding was taken out, the claimant did not provide a

bill to the respondent, but was paid for the hours she worked at

the end of the pay period.  The standard is not whether the

employer actually exercised control over the doing of the work, as

set out in Riddell, but whether the employer has the right to

control the work, See also, Irvan v. Bounds,205 Ark. 752, 170

S.W.2d 674(1943), Dairy Farmers of Am. v. Coker, 98 Ark. App. 400,

255 S.W.3d 905 (2007).  There is no question that the respondent in

this case had the right to control the work of the claimant.  The

claimant was an employee of the respondent and the employee-

employer relationship existed at the time of the claimant’s injury.

The Commission has next been asked to determine if the

claimant suffered a compensable injury on December 8, 2012 to her

right arm.  A.C.A. §11-9-102(4)(A)(i) defines compensable injury

as:

“An accidental injury causing internal or
external physical harm to the body...arising
out of and in the course of employment and
which requires medical services  or results in
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disability or death. An injury is accidental
only if it is caused by a specific incident
and is identifiable by time and place of
occurrence.”

The claimant must prove by a preponderance of the evidence

that he sustained a compensable injury as defined under A.C.A. §11-

9-102(4)(A)(i). See also §11-9-102(4)(E)(i). Preponderance of the

evidence means the evidence having greater weight or convincing

force. Smith v Magnet Cove Barium Corp., 212 Ark. 491, 206 S.W. 2d

442 (1947). Furthermore, to be compensable under the same burden,

the claimant must prove that the existence of  physical injury or

damage is supported by medical evidence. A.C.A. §11-9-102(4)(D)

requires that a compensable injury must be established by medical

evidence.

The statute also requires that the medical evidence submitted

be in the form of objective findings. Objective findings are

defined in A.C.A. §11-9-102(16)(A)(i), as those findings which

cannot come under the voluntary control of the patient.  The

statute requires medical opinions addressing compensability, must

be stated within a reasonable degree of medical certainty, A.C. A.

§11-9-102(16)(B). The Arkansas Court of Appeals has addressed this

issue in previous opinions. The Court in 1998, affirmed the

Commission’s finding that the claimant did not sustain a

compensable injury when there was no evidence connecting objective

medical findings to an alleged specific incident, Ford v. Chemipulp

Process, Inc., 63 Ark. App. 260, 977 S.W. 2d 5 (1998).

The claimant in this case clearly sustained a compensable

injury to her right arm.   This claimant, in contrast to the
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claimant in Ford, presented documentary evidence in the form of

doctors’ notes stating that the claimant was seen at Summit Medical

for a fractured right arm.  Additionally, she provided medical

evidence of treatment and surgery for that fracture. 

     The claimant must prove by a preponderance of the evidence

that he sustained a compensable injury and the compensable injury

must be supported by objective medical findings.  Here the claimant

has proven by a preponderance of the evidence that he sustained a

compensable injury to her right arm on December 8, 2012.  She has

also produced objective medical findings to support his claim.

The Commission has also been asked to address the issue of the

claimant’s entitlement to medical services and temporary total

disability from December 9, 2010 through a date yet to be

determined.

     Arkansas Code Annotated §11-9-102(F)(i) states:

“When an employee is determined to have a
compensable injury, the employee is entitled
to medical and temporary disability as
provided by this chapter.”

Once it is settled that the claimant sustained a compensable

injury, the question of medical services must be determined by

looking at the facts in question and determining if the medical

services are reasonably necessary for the treatment of the

claimant’s injury. A.C.A. §11-9-508(a) requires that: 

“The employer shall promptly provide for an
injured employee such medical, surgical,
hospital, chiropractic, optometric, podiatric,
and nursing services and medicine, crutches,
ambulatory devices, artificial limbs,
eyeglasses, contact lenses, hearing aides, and
other apparatus as may be reasonably necessary
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in connection with the injury received by the
employee.”

What constitutes reasonable and necessary treatment under Ark.

Code Ann. §11-9-508(a) is a fact question for the Commission.

Wright Contracting Co. v. Randall, 12 Ark. App. 358, 676 S.W.2d (50

(1984). 

In G E Rail Car Repair Servs. Workers’ Comp v. Hardin, 62 Ark.

App. 120, 969 S.W. 2d 667 (1998), the Arkansas Court of Appeals

held a physician’s note constituted essential evidence that

continued treatment of an employee for a work-related injury was

reasonable and necessary. Here, there is no doubt from the hospital

records and the treatment records provided by the claimant that the

medical services that she received were reasonable and necessary

for the treatment of her injury from December 8, 2010.  The

claimant had no other choice and could not have had her arm treated

and repaired in any other way, but the surgery performed by Dr.

Mumme and Dr. Kelly.

The claimant, in this case, has provided sufficient evidence

to prove that the medical services and treatment she received are

reasonably and necessarily related to the treatment of her

compensable injury sustained on December 8, 2010.

The claimant has also requested TTD form December 9, 2010

until a date yet to be determined.  Temporary total disability is

that period within the healing period in which the employee suffers

a total incapacitation to earn wages, Ark. State Highway Dept. v.

Breshears, 272 Ark. 244, 613 S.W.2d 392 (1981).  The claimant,

here, testified that she had not worked since the date of her
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injury.  She added that she thought she had been released and

rated.  The medical records support the fact that she was released

to full activity without restrictions on June 27, 2011.  There is

no documentation to support that she was given an impairment

rating.  Clearly from December 9, 2010 until June 27, 2011 she

suffered a total inability to earn wages.  Therefore, she is

entitled to TTD from December 9, 2010 until the day she was

released on June 27, 2011.

     FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The claimant has proven that she was an employee of the

respondent on December 8, 2010.

2. The claimant has proven by preponderance of the evidence

that she suffered a compensable injury to his right

shoulder on December 8, 2010.  There are objective

medical findings to support a right arm injury on

December 8, 2010. 

3. Having met the burden of proving a compensable injury the

claimant is entitled to medical services related to the

treatment of that right arm injury.  She has proven that

the medical services and treatment she received are

reasonable and necessary for the treatment of her

compensable right arm injury.  

4.   The claimant is entitled to TTD from December 9, 2010 to

June 27, 2011.

5. Additionally, the claimant is entitled to the appropriate

attorney’s fee based on the above findings.
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  ORDER

The claimant is an employee and suffered a compensable injury

on December 8, 2010

The respondent shall pay for medical services and treatment

provided to the claimant related to the claimant’s compensable

right arm injury.

The respondent shall pay the claimant TTD from December 9,

2010 until June 27, 2011.

Additionally, the respondent shall pay to the claimant’s

attorney the maximum statutory attorney’s fee.

IT IS SO ORDERED.

                                                   
       AMY GRIMES

                             ADMINISTRATIVE LAW JUDGE    


