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Hearing before ADMINISTRATIVE LAW JUDGE ANDREW L. BLOOD, on December 16,
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Claimant represented by the HONORABLE PHILLIP WELLS, Attorney at Law, Jonesboro,
Arkansas.

Respondents represented by the HONORABLE GENE WILLIAMS, Attorney at Law, Little
Rock, Arkansas.

STATEMENT OF THE CASE

A hearing was conducted in the above style claim to determine the claimant’s entitlement

to additional workers’ compensation benefits.  On September 26, 2011, a pre-hearing conference

was conducted in this claim, from which a Pre-Hearing Order was filed.  The Pre-hearing Order

reflects stipulations entered by the parties, the issues to be addressed during the course of the

hearing, and the contentions of the parties relative to the afore.  The Pre-Hearing Order is herein

designated a part of the record as Commission Exhibit #1.

The testimony of Deborah Ann Sanders – the claimant, along with the November 9 2011,

deposition testimony of Dr. Terence P. Braden, III, coupled with medical reports and other

documentary evidence comprise the record in this claim.

DISCUSSION
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Deborah Ann Sanders, the claimant, with a date of birth of October 16, 1961, has a 10th

grade education.  While the claimant pursued her GED, other ongoing issues prevented her from

receiving a GED certificate.  The claimant commenced her employment with respondent-employer

on February 5, 2010.

The claimant’s work history includes two (2) years employment at the Sands Motel in

Helena, Arkansas, as a housekeeper.  The claimant’s duties in the afore employment included

removing sheets from the beds; making beds; cleaning rooms, vacuuming, dusting, mopping, and

cleaning the bathrooms.  The claimant noted that in performing the housekeeping job, she was

constantly going up and down stairs.  The claimant also worked for six (6) months as a secretary

at the Department of Human Services in Helena, Arkansas, through a temporary service.  In

describing her duties in the afore employment, the claimant testified:

     I filed papers, I was on the computer, I checked mostly a lot of
paperwork, did a lot of paperwork and I did filing. (T. 8).

The claimant characterized her computer skills as “the basics”.  The claimant also worked at a

newspaper in Helena, Daily World, putting inserts into the newspaper, for about two (2) years.

The claimant described the afore job as very physically demanding because she was on her feet all

day.  

The claimant has also performed various jobs in the restaurant industry.  The claimant’s

restaurant jobs included cooking, and washing dishes.  The claimant offered that she did

everything an assistant manager could do.  The testimony of the claimant reflects that everything

in her restaurant work was physically demanding.

On January 29, 2011, while working for Cooper Foods, (Subarro Restaurant at The Mall
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at Turtle Creek), the claimant sustained an injury to her low back.  In describing her job duties in

the afore employment, the claimant testified:

     I cooked, I was on the main line cooking, putting out food.  I
ran the cash register, I closed at night, I did dishes, I mopped floor,
I made pizza, I did everything. (T. 10).

The claimant described her job with respondent-employer as being very physically demanding.  In

describing the January 29, 2011, work-related accident, the claimant’s testimony reflects:

     It was on Saturday.  I was called in. I came in, I started making
ziti, which is supposed to go out on the line.  There’s a steam table
that everybody that’s in there has to get prepped for everything.  I
made the ziti that day.  I way on my way to put the ziti out when I
didn’t make it, I fell right there by the stove. (T. 11).

The claimant explained that at the time of her fall she had the ziti in her hand.  The claimant

testified that when she fell, the ziti went up and she fell on her back:

     The whole, my whole back just fell.  I just fell all the way back. 
(T. 11).

In addition to her back, the claimant testified that she also hurt her arm in the fall.  The claimant

sought and obtained medical treatment in connection with her injuries.  The claimant’s testimony

reflects that she described her condition when she was seen by her physicians.

In describing her condition over the next couple of months following the accident, the

claimant testified:

     Well, I was in a lot of pain, like I’m still in now.  It was just
horrible, because I’m not used to being just in pain like that.
     I couldn’t get up, I couldn’t just do nothing.  My husband had
always helped me to do this and to do that, get around.  It’s just
horrible. (T. 12).

The claimant’s testimony reflects that she continues to have problems in her shoulder attributable
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to the January 29, 2011, accident:

     I wake up in the morning and it feels like it’s numb, my arm is
numb.  I have to take it and just move it, constantly move it in
order for it to just feel like I have an arm. (T. 12).

In describing her continuing problems with her low back, the claimant testified:

     Well, it’s in the lower part of my back mostly where I have the
pain at, and I can’t hardly get up in the mornings.  My husband
have to help me up out of the bed, and I’m on pain medicine
constantly all day.  I take it twice a day. (T. 13).

The testimony of the claimant reflects that she takes pain medicine, Gabapentin, twice a day,

which is prescribed by Dr. Braden.  The claimant testified that while the pain medicine does not

improve her back, it does help a little.  

The claimant has not worked anyplace since her January 29, 2011, injury to her back and

shoulder.  The claimant acknowledged that she has been released from active medical treatment. 

The claimant testified regarding her efforts to find work since being released from active medical

treatment:

     I’ve been looking for secretary work, something that I could
sitting down, but I can’t sit down that long because it hurts so bad
in my lower part of my back.  (T. 14).

The claimant opined that she can not presently physically perform the restaurant work that she did

in the past because of the pain in her back.  The claimant added that she cannot remain standing

for a very long period.  The claimant maintains that standing without lifting objects bothers her:

     That pain hurts to a certain extent, if I pick up something I can
drop it.  It just drops.  I can’t hold it.  It just feels like I’ve just lost
the grip in my hand.  This [right] arm here, I have no grip.  (T. 14).

The testimony of the claimant reflects that her right shoulder was injured in the accident.  Further,
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the claimant testified that she is now physically unable to perform her previous job as a

housekeeper, explaining:

     I don’t think I could just get up and move around like that
anymore because of the pain, this pain in my back. (T. 15).

The claimant testified that she is unable to do the physical requirements of the housekeeping job

of walking up stairs, and lifting objects.  

The testimony of the claimant reflects that she is limited in the amount of time that she can

sit without experiencing difficulties attributable to the accident:

     I can sit at least  for about, I’d say about an hour, and then I just
get fidgety and the pain starts hurting in my back. (T. 15).

The claimant testified that during an average day she mostly sits up in a chair her husband has. 

Claimant denies that she perform any household activities such as cooking or cleaning.   

During cross examination, the claimant acknowledged that prior to her employment by

respondent-employer she had been unemployed for about a year-and-a- half (1 ½ ).  The claimant

denied having problems with chronic pain in her back before the January 29, 2011, accident.   The

claimant acknowledged being seen at St. Bernards Regional Medical Center in Jonesboro in

February 2009, because of abdominal pain.  The medical records relative to the afore visit of the

claimant reflects an affirmative response to the question of “chronic low back pain or history of

back surgery”.   

Likewise the claimant denied having right shoulder pain before the January 29, 2011,

accident.  The claimant acknowledged being seen in the emergency room of St. Bernard’s Medical

Center on January 18, 2011, with complaints of right shoulder pain. (RX #2, p. 7).  The claimant

concedes that as of May 24, 2011, Dr. Braden relayed to her that her right shoulder problems
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were due to the aging process and not to an injury. 

The testimony of the claimant reflects that when she first sought medical treatment of the

January 29, 2011, injury, the pain was across her low back, which is pretty much where it has

remained.  The claimant came under the care of Dr. Braden in connection with her injuries

growing out of the January 29, 2011, accident on March 3, 2011.  The claimant’s testimony

reflects that her complaints of dizziness and memory problems were present before the January

29, 2011, accident.  The testimony of the claimant reflects that prior to the January 29, 2011,

accident she took prescription medication for anxiety/depression.  

The claimant testified that she underwent physical therapy as recommended by Dr.

Braden.  The claimant was initially seen by Dr. Braden on March 3, 2011, and again on March 31,

2011.  The claimant testified that Dr. Braden sent her to physical therapy for three (3) months,

however it was not helping.  The claimant disputes that she relayed to Dr. Braden on March 31,

2011, that she was 30% better with therapy.  The claimant asserts that while the physical therapy

did not help, it did not make her worse.  The claimant acknowledged telling Dr. Ricca that the

physical therapy made her hurt worse.  The claimant denies telling Dr. Ricca that she never had

memory problems before the January 29, 2011, accident.  The claimant acknowledged telling Dr.

Ricca that she had recently had some panic attacks.  

The claimant acknowledged that she was released by Dr. Braden to go back to work on

May 24, 2011.  The claimant has not returned to Dr. Braden since the May 24, 2011, release. 

The claimant confirmed that she was seen a time or two by Dr. Ricca following her release by Dr.

Braden.  The claimant acknowledged being released to full duty by Dr. Ricca on June 8, 2011. 

The claimant testified that Dr. Ricca relayed to her that he could not find anything.  The testimony
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of the claimant reflects that Dr. Ricca offered to have her undergo a functional capacity

evaluation, however she wanted to undergo a scan, which was performed.  The claimant returned

to Dr. Ricca following the scan, when he again relayed that he did not see anything that he could

treat.  

During further direct examination, the claimant testified that she did not have any back

pain at the time that she worked for respondent-employer or that her lower back ever limited her

in terms of any work activity at respondent prior to January 29, 2011.  The claimant maintains

that she had the physical ability to do whatever needed to be done at respondent-employer.  The

claimant disagrees with the opinion of Dr. Ricca.

The testimony of the claimant reflects that the last job she worked, before being employed

by respondent-employer, was that involving the inserts in the newspaper, the Daily World, in

Helena.  The claimant testified that following the June 8, 2011, release by Dr. Ricca, she looked

for secretarial type work.  The claimant testified, regarding the job search locations:

     I’ve looked mostly everywhere, and every time I tell them about,
you know, I know I was supposed to tell them that I had a minor
permanent impairment, they say, “We can’t hire you.” (T. 25).

The claimant testified that each place that she sought employment, she disclosed her anatomical

impairment.  

The testimony of the claimant reflects that she does not feel that she could physically

perform any of her past jobs.  Regarding the cashier position, the claimant testified that she is

unable to perform it because of her back pain.  The claimant’s testimony reflects that her back

pain is located around her belt line, however it does not radiate down either of her legs.  The

claimant testified regarding her efforts to obtain relief from her low back pain:
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     I elevate my legs.  I have a chair that my husband had that
elevates it, and it kind of eases it, but it don’t stop, the pain is still
there. (T. 26).

The testimony of Dr. Terence P. Braden, III, was obtained by deposition on November 9,

2011, the transcript of which is herein designated a part of the record as Respondents Exhibit #3. 

Dr. Braden provided treatment to the claimant for March 3, 2011, through May 24, 2011, for

complaints of pain in her back and right shoulder.

Dr. Braden testified that when the claimant came to see him on March 3, 2011, he had

medical records for other providers:

     I had received records from Dr. Gilliam that he had sent over to
me as well as records from Dr. Ricca’s office, a neurosurgeon. 
Also had, at that time, a report of an MRI scan of the right shoulder
that was done at NEA Baptist Clinic dated February 11th , and a CT
scan of the lumbosacral spine done at St. Bernard’s Medical Center
on the 29th of January, 2011. (RX #3, p. 6).

Dr. Braden noted that there were other records as well.  Dr. Braden confirmed that when

examined the claimant he noted that the lumbar lordosis was maintained, indicative of the absence

of muscle spasm.  Regarding the negative straight leg raising test of the claimant, Dr. Braden

testified: 

     Straight leg raising is a maneuver done to see if there is any
tension on the nerve root caused by a disc or an irritation to the
nerve root itself. (RX #3, p. 6).

Dr. Braden’s testimony reflects that he did not have any clinical findings on the March 3, 2011,

examination that indicated any nerve root irritation.  The CT scan of the claimant showed disc

herniation on the left side at L4/5.  At to whether the afore was an incidental finding or what

caused the herniation, Dr. Braden’s testimony reflects:
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     Based upon historical perspective and having no pervious
history of having any back pain, the complaints that she had and the
results that I had on the CT scan, I concluded that the fall was
directly related to the findings on the CT scan itself. (RX #3, p. 7).

Dr. Braden continued regarding his knowledge of the claimant’s disc before the fall:

     No, I didn’t.  But when someone falls with an actual trauma on
their buttocks causing actual compression on the spine itself, the
incidence of that type of injury is higher than not. (RX #3, p. 7).

Dr. Braden noted that his examination of the claimant did not show any evidence of nerve root

damage or compromise.  

Dr. Braden elaborated on his assessment that he could not objectify the claimant’s

subjective complaints:

     Well, when I examined Ms. Sanders at the time of this
evaluation, any time I touched her low back she had significant
amounts of pain and complaints anywhere that she was touched,
which is not the usual for individuals that have a isolated injury.

     Well, my recommendation for her was that I wanted to put her
in an outpatient physical therapy environment for her shoulder and
her low back, and I also gave her prescriptions at the time for
Zanaflex, which is a muscle relaxer to use, half a tablet one tablet at
nighttime; Gabapentin, which is an anti-seizure medication used for
people with pain to see if we can get some effective relief; and also
gave her Tramadol, which is a pain mediation to see if we could
give her some relief from the symptoms that she had. (RX. #3, p.
8).

The claimant was again seen by Dr. Braden on March 31, 2011, and May 24, 2011.  Dr. Braden

testified regarding his findings during the claimant’s May 24, 2011, examination:

     When I examined her back, the range of motion was essentially
the same as it had been in the past.  I didn’t see any evidence of
muscle wasting or fasciculations, and she still had normal curvature
of her back as well.  (RX #3, p. 8).
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During the May 24, 2011, examination there where no clinical findings of nerve root irritation.  

Dr. Braden elaborated on the physical therapist’s report of a very high emotional content of pain

report:

     Mr. DeCook (ph) had sent me a report that Ms. Sanders was
complaining of pain in her shoulder and her back at a high level,
rating it as an 8 or a 9 on a scale of 0 to 10, with 10 being the
highest pain.  He also did a McGill Pain Questionnaire, which I do
not do.  But according to the McGill Pain Questionnaire, it showed
there was a high emotional content to the illness or at least the
complaints that Ms. Sanders had. (RX #3, p. 9).

Dr. Braden released the claimant from his care on May 24, 2011, with an impairment rating for

the herniated disc.  Dr. Braden testified regarding the basis for the impairment rating assessed the

claimant:

     Because the objective finding that I had at that time was the
scan result itself.  The physical examination findings didn’t correlate
with any distinct evidence of a nerve being pinched or any weakness
or loss of reflexes. 

     But because the objective findings were there and I felt it was
directly related to the fall that she sustained, that’s the reason the
impairment was given. (RX #3, p. 10-11).

Regarding the impact of the claimant’s inconsistent pain complaints on the history of the injury

that she relayed, Dr. Braden offered:

     Well, many people come to see me because they’ve seen other
physicians that can’t figure out what’s wrong with them.  And each
time they see a physician down - - down the stream, the further
downstream they go, sometime their complaints become worse and
worse, because they don’t think people are paying attention to
them.
     Although I couldn’t find any objective evidence of nerve root
compromise on Ms. Sanders, her complaints locating it, left low
back area and down into her left buttocks, would correlate with the
findings that were on the CT scan.  So, I felt that that correlated
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well with the findings on the CT scan, as well as the complaints that
she had even with normal examination. (RX #3, p. 11).

As to any expectation regarding the duration of an injury such as the claimant, Dr Braden

testified:

     That’s usually on an individual basis.  Most people have some
improvement in the symptoms that they have, and as I documented
in my record, she had improvement for back pain as well as the
shoulder discomfort that she had with the therapy intervention. (RX
#3, p. 12).

Dr. Braden testified that the claimant’s rating is based on the disc herniation, not by the pain.

During cross-examination Dr. Braden was questioned regarding the results of the extent

and nature of the claimant’s right shoulder problem attributable to the January 29, 2011,

accidental fall.  Dr. Braden’s testimony reflects, that from a workers’ compensation perspective,

the MRR test did not reflect any evidence of an effective injury to the right shoulder caused by the

January 29, 2011, fall.  Regarding the MRI findings of acromioclavicular hypertrophy, Dr. Braden

testified:

     That’s - - that is where your collarbone meets - - meets your
shoulder bond.  It’s called the acromioclavicular joint, and that joint
connects them both.  And when it says there’s hypertrophy, it’s
from a degenerative process or an aging process that causes the
joints get larger because of arthritis pretty much in that joint. (RX
#3, p. 13).

Dr. Braden acknowledged that the claimant may have sustained an injury or some kind of

aggravation of a pre-existing degenerative condition.  Dr. Braden’s testimony reflects that the

claimant did not sustain an objective injury to the right shoulder from the January 29, 2011, fall.  

Dr. Braden testified that he has not received any information indicating that the claimant

had any kind of lower back problems before the January 29, 2011, accident.  As to his opinion to
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a reasonable degree of medical probability that the major cause of the claimant’s herniated disc in

her lumbar spine was the January 29, 2011, fall, Dr. Braden’s testimony reflects:

     Since Ms. Sanders had no prior complaints of low back pain in
her historical perspective from any records that I received, and she
had back pain and complaints with intermittent pain down into the
buttocks area, I concluded that the injury that she sustained when
she fell caused the herniated disc in lumbosacral spine. (RX #3, p.
14).

Dr. Braden confirmed that the 7% permanent partial impairment rating assessed the claimant for

the herniated lumbar disc is pursuant to the AMA Guides to Evaluation for Permanent

Impairment, 4th Edition.  

Dr. Braden confirmed that an annular tear could be consistent with someone like the

claimant having pain in the lower back.  Additionally, Dr. Braden testified that the treatments

rendered to the claimant, medicines and physical therapy, were reasonable for the injury sustained

by the claimant.   Dr. Braden testified that limitations of the claimant’s work activity, with respect

to heavy manual labor, were appropriated.  

Dr. Braden elaborated on the claimant’s impairment rating growing out of the January 29,

2011, accident, and the use of the AMA Guides, 4th Edition:

     The assumption comes in when I have a scan that shows me a
true objective finding, that I use Section C.  If I do not have an
objective finding on the scan, or if it’s a disc desiccation or an
annular tear in someone’s - - in someone’s disc that is not insulted
with a herniated disc, then I would use Section B. (RX #3, p. 20).

The testimony of Dr. Braden reflects that it is his opinion, based on his experienced, knowledge,

and evaluation of the claimant’s injury, that Section C of Table 75 in the appropriate allocation of

permanent impairment so that the claimant would qualify for a 7% permanent partial impairment
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rating. 

The medical in the record reflects that the claimant was seen at St. Bernards Medical

Center on February 11, 2009, with complaints of abdominal pain.  One of the documents

completed during the afore visit, Past Medical History and Systems Review, reflects an

affirmative answer to the question of whether the claimant has or have had “Chronic low back

pain, or history of back surgery?”. (RX #2, p. 2).  On another document completed during the

February 11, 2009, St. Bernards Medical Center visit of the claimant, both positive and negative

responses are checked regarding ever having “chronic low back pain”. (RX #2, p. 4).

During a January 18, 2011, emergency room visit to St. Bernards Medical Center, the claimant

reported right shoulder pain in addition to her other symptoms. (RX #2, p. 8).

Subsequent to the January 29, 2011, accident, the claimant was seen at St. Bernards

Regional Medical Center, during which time a CT scan of the lumbar spine and x-rays of the right

shoulder were obtained.  The CT scan disclosed the presence of a small HNP on the left at L4-L5.

(CX #1, p. 2).  The January 29, 2011, Patient Visit Information sheet, provided at the time of the

claimant discharge reflected that the claimant had a herniated disk and that she “should see your

work comp doctor next week”.  (CX #1, p. 1).

On February 11, 2011, the claimant underwent an MRI of the right shoulder at NEA

Baptist Clinic, pursuant to the directions of Dr. Arnold E. Gilliam.  The afore disclosed the

impression of acromioclavicular hypertrophy and probably at least degenerative change of the

glenoid labrum. (CX #1, p. 4).  

On March 3, 2011, the claimant was initially seen by Dr. Braden pursuant to the referral of

Dr. Gilliam.  The March 3, 2011, consultation report of Dr. Braden reflects that the claimant’s
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chief complaints were low back pain and right shoulder pain.  The March 3, 2011, consultation

report further reflects, in pertinent part:

History:
Ms. Sanders is 49-year-old African American female accompanied
by her husband today.  She reports that while working at Sbarro’s
in the Turtle Creek Mall she fell landing directly on her buttocks on
01-29-2011.  She said she had immediate onset of pain when this
occurred.  She also reports that she had back pain as well as
shoulder discomfort after she fell on the ground.  She said she
drove herself to the emergency room where she said she was
scanned and told she had a herniated disk.  She was placed on
medication and followed with Dr. Gilliam, had conservative
measures tried without any distinct improvement by her report.  She
has now been referred for physical medicine and rehabilitation
input.

She localizes the pain to the low back and she points to the
lumbosacral spine and says it radiates out to the right and left
towards her buttocks.  It does not go down towards her legs, no
numbness and tingling into the feet.  It is better if she lies down,
worse if she is up and moving around.  There is a dull aching pain. 
It is present all the time.  She said it limits her capabilities to do
anything as far as mobility is concerned.  She has a difficulty time
putting her socks on, getting up and down. 

The right shoulder pain is located in the shoulder area itself.  She
points diffusely around the entire right shoulder posteriorly,
anterolaterally.  It is not associated with any neck pain or
discomfort.  No numbness and tingling down into her hands.  She
says she has a decrease in grip strength on the right side.  She says
it is painful to sleep on this right shoulder.  If she tries to do any
gripping or grabbing repetitively that is gives her increase in
discomfort.

She reports no previous injuries to the back or to the shoulder.

*          *         *

Assessment:
1. Back pain shoulder pain after a fall.
2. CT scan by report showing a left L4-5 disk herniation but
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does not account for the extensiveness of her symptoms.
3. Right shoulder pain and discomfort with evidence of some

acromioclavicular joint hypertrophy and perhaps
impingement on the supraspinatus.

4. It was difficult to assess impingement sign secondary to her
complaints of pain and that’s why they are not listed above.

Plans:
1. I think that proceeding conservatively instituting an

outpatient therapy environment of the shoulder and
lumbosacral spine would be appropriate, continuing with a
secondary duty status.  We’ll consider any injections of the
subacromial space once we see how she responds to this
therapy endeavor.

2. I cannot completely objectify the subjective complaints that
she has.        .         .        .  (CX #1, p. 5-8).

The medical in the record reflects that the claimant was seen in the emergency room of

NEA Baptist Hospital in March 17, 2011, for complaints of low back pain which she attributed to

the January 29, 2011, work-related injury. (CX #1, p. 9-12).   

The claimant was again seen by Dr. Braden on March 31, 2011.  The report of the afore

visit recites that the claimant relayed feeling 30% better with the therapy that had been provided. 

The March 31, 2011, report further reflects, in pertinent part:

Assessment:
1. Low back pain L4-5 small disk herniation based upon scan

result to the left.
2. Right shoulder pain with some degenerative changes of the

glenoid labrum.  No acute trauma.
3. Positive non-physiological signs.
4. She claims to be 30% improved.  I’m going to continue

with the therapy endeavors, increase her Neurontin to 200
mg orally 3 times a day, continue the Zanaflex at nighttime
and she has Tramadol as needed for pain.  I’m increasing
her work capabilities slightly.

Although she embellishes her symptoms, she does have this small
L4-5 disk otherwise I can’t really put a finger on the marked
amount of complaints that she has and I’m going to complete her
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treatment and then we’ll be looking ast a maximum medical
improvement. 
(CX #1, p. 13).

The claimant was seen on April 25, 2011, by Dr. Gregory F. Ricca, a Jonesboro

neurosurgeon, relative to low back pain and bilateral lower extremity pain which she attributed to

the January 29, 2011, work-related accident.  The April 25, 2011, office note regarding the

claimant’s visit reflects, in pertinent part:

Examination:

EXTREMITIES: All 4 extremities were inspected and palpated. 
Each of the four extremities is grossly normal with full range of
motion and normal muscle tone and bulk. There is no atrophy.  She
reports tenderness to palpation to the calf muscles and both
popliteal fossa.  I do not appreciate any abnormalities however. 

*          *          *

LUMBAR SPINE has normal lordosis, normalmuscle tone and bulk
with FROM. 

*          *           *

DISCUSSION: I talked at length with the patient and reviewed all
of the above as well as the various options.    .       .       .  Ms.
Sanders’ examination is benign and based on her examination I
think she can engage in normal work activities.  She said that she
cannot work.  She said that she cannot stand, wash dishes, cook,
etc. “I do everything.”  Based on her history I will agree to take her
off work.  This is purely based on her history as her examination
has no hard organic findings.  Her CT reports a small HNP at L4-5
left.  She might have suffered an acute annular tear which can cause
pain across the low back. 
(RX #1,p. 12-14)
 

The claimant was last seen by Dr. Braden on May 24, 2011.  The office note relative to

the afore visit reflects, in pertinent part:

Interval History:
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Ms. Sanders reports that her shoulder is significantly better.  She
feels that it gives her very little discomfort.  Back still gives her
pain.  Pain in located in the left low back area.  It goes down into
her left buttocks region.  She doesn’t report any numbness or
tingling in her feet as she had in her previous visit on 03-31-2011.

She has completed her therapy endeavors that I have ordered.

Today her gait does not reveal any antalgic component.

Inspection of the lumbosacral spine reveals pelvic brims are equal. 
Lumbar lordosis is maintained.  There is no evidence of list.  No
atrophy or fasciculation in the paraspinals.  

Her forward flexion is less than 1/4 range.  Right and left side
bending less than 1/4 range.

Inspection about the right shoulder doesn’t reveal any evidence of
atrophy or fasciculations.  Shoulder heights are equal.

*          *          *

Assessment and Plans:
1. Ms. Sanders has reached maximum medical improvement

from the injury that she reports to have sustained.
2. Her impairment based upon the AMA Guide to Evaluation

of Permanent Impairment, IV Edition, for her right shoulder
is a 0% impairment to the whole person.  The findings in the
shoulder are related to aging process and not from the
workers compensation injury that she reports to have
sustained.

3. Her lumbosacral spine has a small left posterior lateral disk
herniation at L4-5.  I spent greater than 25 minutes
discussing and coordinating with Ms. Sanders different
options for her.  She has already seen Dr. Gregory Ricca
from neurosurgery and see’s him back on June 6.

4. I did discuss lumbosacral spine injections but she and her
husband are not interested in any lumbosacral spine
injections.

5. Considering the chronicity and length of time since she has
been injured, her response to no treatment.  The evidence of
non physiological signs on previous examinations as well as
no improvement with her therapy endeavors it would be my
opinion that she has reached maximum medical
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improvement from the injury that she reports to have
sustained to her lumbosacral spine.  Her impairment based
upon the AMA Guide to Evaluation of Permanent
Impairment, IV Edition, for the small left posterior lateral
disk herniation at L4-5 would be a 7% impairment to the
whole person based on table 75 page 113 of the guides.

6. I’m releasing Mrs. Sanders from my care at this time.
7. Mr. DeKok’s testing on Waddell and McGill pain

questionnaires shows abnormal illness behavior and
therefore although I have kept her on restrictions as well as
the work environment is concerned, it is for the lumbosacral
spine and the small left herniated nucleus pulposus that is
present. 

(CX #1, . 14-15).

The claimant was again seen by Dr. Ricca on June 8, 2011.  The office note of the

afore visit reflects, in pertinent part:

Reports of LBP......... No hard findings on examination ............
DISCUSSION: I talked at length with Ms. Sanders and reviewed
all of the above.  I told her that I cannot explain why she has the
symptoms she reports and I do not able to identify any organic
cause of her pain.  I explained that I have to have an organic finding
that supports a patient’s report and I cannot treat a patient solely on
the basis that they tell me they hurt.  Ms. Sanders does not believe
that she can return to work.  “I can’t stand up that long.”  I told her
that at this point I can return her to full duty (based on her
examination and lumbar CT), I can order a lumbar MRI (more
accurate than a CT) or I can order an FCE.  I explained what an
FCE is and how it is done.  Ms. Sanders requests a lumbar MRI.
.    .    .   (RX #1, p. 18-19).

The claimant was seen in follow up on June 13, 2011, by Dr. Ricca.  The office note of the afore

visit reflects, in pertinent part:

Examination is unchanged other than Ms. Sanders appears sleepy. 
She is able to get up from a seated position without assistance. 
Gait is slow but otherwise normal.  Lumbar lordosis is normal.  No
spasms.  She reports tenderness to palpation in the left low back,
laterally......................................STUDIES: I reviewed the lumbar
MRI done at SHJ ON 6.13/11.  This is a negative study.  There is a
hemangioma in the body of L2 which is not clinically significant....
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..............I cannot find a structural abnormality on this study that
can account for the symptoms Ms. Sanders reports...........I showed
this study to Ms. Sanders and her spouse.

*          *          *

P:
Other Tx:

Based on Ms. Sanders’ history she has low back
pain .    .     .I am not able to identify any organic
findings on examination or on a lumbar MRI . .   .
Based on Ms. Sanders’ examination and studies, she
may resume full duty work without restrictions. ... ..
Ms. Sanders has reached MMI as of today.
.    .      .     .
Based on the AMA Guides to the Evaluation of
Permanent Impairment, Forth Edition, page 3/113,
Table 75, Ms. Sanders realizes a 0% (zero) partial
impairment of the whole .    . (RX #1, p. 20).

    After a thorough consideration of all of the evidence in this record, to include the

testimony of the witnesses, review of the medical records and other documentary evidence,

application of the appropriate statutory provisions and applicable case law, I make the following:

FINDINGS

1. The Arkansas Workers’ Compensation Commission has jurisdiction of this claim.

2. On January 29, 2011, the employment relationship existed during which time the 

claimant sustained a compensable injury to her back, while earning an average weekly wage of

$228.00, generating weekly compensation benefit rates of $152.00, for temporary total/permanent

partial disability.

3. The claimant reached the end of healing period on May 24, 2011, with a residual 

anatomical impairment of 7%, to the body as a whole, as a result of the January 29, 2011,

compensable lumbar injury.
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4. The respondents shall pay all reasonable hospital and medical expenses arising out

of the claimant’s compensable injury of January 29, 2011.

5. When the claimant’s age, education, work experience, and other matters 

reasonably expected to affect the claimant future earning capacity are considered, the evidence

preponderates that the claimant has sustained a loss of earning capacity in the amount of 13%

over and above her anatomical impairment.

6. The respondents have controverted the claimant’s entitlement to wage loss 

disability benefits.  

CONCLUSIONS

The compensability of the claimant’s January 29, 2011, work-related accident is not

disputed.  The claimant was ultimately assessed with a 7% anatomical impairment by Dr. Terrence

P. Braden, as a result of a herniated lumbar disc attributable to the January 29, 2011, accident,

which was accepted a paid by respondents.  The claimant asserts that she has sustained wage loss

disability benefits as a result of the compensable January 29, 2011, lumbar injury, and that she is

entitled to the payment of appropriate corresponding disability benefits.  Respondent deny that the

claimant has sustained any wage disability as a result of the January 29, 2011, accident.

The present claim is one governed by the provisions of Act 796 of 1993, in that the

claimant asserts entitlement to additional workers’ compensation benefits as a result of an injury

having been sustained subsequent to the effective date of the afore provisions.  

Wage Loss Disability Benefits

As noted above, the compensability of the claimant’s January 29, 2011, work-related

accidental injuries is not disputed.  The claimant was assessed a 7% whole body anatomical
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impairment by Dr. Terence P. Braden based on the AMA Guides to the Evaluation of Permanent

Impairment (4th Ed. 1993).  During the course of his November 9, 2011, deposition, Dr. Braden

elaborated on the basis of his opinion regarding the impairment assessed and attributed to the

January 29, 2011, work-related injury of the claimant.  The claimant reached the end of her

healing period and maximum medical improvement on May 24, 2011.  The respondents have paid

to the claimant indemnity benefits corresponding with 7% whole body anatomical impairment.

A worker who sustains an injury to the body as a whole may be entitled to wage-loss

disability in addition to her anatomical loss. Glass v. Edens, 233 Ark. 786, 346 S.W.2d 685

(1961).  The wage-loss factor is the extent to which a compensable injury has affected the

claimant’s ability to earn a livelihood. Emerson Electric v. Gaston, 75 Ark. App. 232, 58 S.W.3d

848 (2001).  Ark. Code Ann. §11-9-522, Compensation for disability– unscheduled permanent

partial disability, provides:

(b)(1)   In considering claims for permanent partial disability
benefits in excess of the employee’s percentage of permanent
physical impairment, the Workers’ Compensation Commission may
take into account, in addition to the percentage of permanent
physical impairment, such factors as the employee’s age, education,
work experience, and other matters reasonably expected to affect
his or her future earning capacity.

 The claimant maintains that she remains symptomatic with respect to her low back injury

growing out of the January 29, 2011, accident.  While Dr. Braden conceded that the January 29,

2011, accidental fall of the claimant may have aggravated her pre-existing degenerative condition

in the right shoulder, the diagnostic study regarding the claimant’s right shoulder complaint did

not reveal objective findings of an injury in the shoulder.  In workers’ compensation law, the

employer takes the employee as he finds him, and employment circumstances that aggravate pre-
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existing conditions are compensable.  Heritage Baptist Temple v. Robison, 82 Ark. App. 460, 120

W.W.3d 150 (2003).  While an aggravation of a pre-existing non-compensable condition by a

compensable injury is itself compensable, an aggravation is a new injury resulting from an

independent incident, and, being a new injury with an independent cause, must meet the definition

of a compensable injury in order to establish compensability for the aggravation. Oliver v.

Guardsmark, 68 Ark. App. 24, 3 S.W.3d 336 (1999); Crudup v. Regal Ware, Inc., 341 Ark. 804,

20 S.W.3d 900 (2000); Farmland Ins. Co. v. Dubois, 54 Ark. App. 141, 923 S.W.2d 883 (1996).

The claimant did not undergo a functional capacity evaluation in connection with the

January 29, 2011, compensable low back injury.  At the time of her initial visit to Dr. Braden on

March 3, 2011, he continued the claimant’s sedentary duty status. When seen in follow-up on

March 31, 2011, Dr. Braden’s report relayed that he was increasing the claimant’s work

capabilities slightly.  Finally, at the time of the claimant’s release from care of Dr. Braden as

having reached maximum medical improvement on May 24, 2011, the report of the visit recited

that he kept the claimant on her restrictions as far as the work environment was concerned

because of the lumbosacral spine and the small left herniated nucleus pulposus that was present. 

The claimant, who was 50 years old at the time of the hearing, has a 10th grade education. 

The claimant has a work history which includes clerical/secretarial experience as well a manual

labor jobs.  The claimant was unemployed for a period of approximately one and one-half (1 ½ )

years before her employment by respondents.  By her own account, the claimant has basic

computer skills.  The claimant has sought clerical/secretarial employment positions since being

released from the care of Dr. Ricca on Jun 13, 2011.  Because of her residual low back pain, the

claimant is unable to perform the housekeeping duties that she discharged while working at the
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motel.  The evidence preponderates that when the claimant’s age, education, work experience,

permanent restrictions and limitations, along with other matters reasonably expected to affect her

future earning capacity are considered, a loss of earning capacity or wage loss disability in the

amount of 13% has been sustained.  Respondents have controverted the claimant’s entitlement to

wage loss disability benefits.  

AWARD

The respondents are herein ordered and directed to pay to the claimant permanent partial  

disability benefits at the weekly compensation benefit rate of $152.00, to correspond with the 

13% wage loss disability growing out of the January 29, 2011, compensable injury.  Said sums

accrued shall be paid in lump without discount.

The respondents are further ordered and directed to pay all reasonably necessary medical,

nursing, hospital and other apparatus expenses growing out of and in connection with the

treatment of the claimant’s compensable injury of January 29, 2011.

Maximum attorney fees are herein awarded on the controverted indemnity benefits herein

awarded, pursuant to Ark. Code Ann. §11-9-715.  An attorney lien has been filed in this claim by

the claimant’s former attorney.  The parties are encouraged to resolve this issue before

distribution of the attorney fees herein awarded.

This award shall bear interest at the legal rate pursuant to Ark. Code Ann. §11-9-809,

until paid.

IT IS SO ORDERED.
__________________________________________

 ANDREW L. BLOOD
ADMINISTRATIVE LAW JUDGE   


