
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO.  G106751

GLORIA SANCHEZ, Employee CLAIMANT

TYSON POULTRY Employer RESPONDENT
Self Insured                                                     

 OPINION FILED OCTOBER 12, 2012

Hearing before ADMINISTRATIVE LAW JUDGE AMY GRIMES, in Springdale,
Washington County, Arkansas.

Claimants represented by EVELYN E. BROOKS, Attorney, Fayetteville,
Arkansas.

Respondents represented by E. DIANE GRAHAM, Attorney, Fort Smith,
Arkansas. 

STATEMENT OF THE CASE

On July 16, 2012, the above captioned claim came before the

Commission in Springdale, Arkansas for hearing. A pre hearing

conference was conducted on April 24, 2012, an amended pre hearing

order filed on April 25, 2012.  A copy of the pre hearing order has

been marked as Commission’s Exhibit No. 1 with modifications and

without an objection made part of the record. Prior to hearing on

July 16, 2012, the parties agreed to the following stipulations:

1. The Arkansas Workers’ Compensation Commission has

jurisdiction of this claim.

2. On all relevant dates, including July 1, 2010, when the

claimant contends that left hand/wrist injury became

patent, the relationship of employee-self insured

employer existed between the parties.
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3. The appropriate weekly compensation benefits are to be

determined.

4. The claim is controverted in its entirety.

Prior to hearing on July 16, 2012, the parties agreed to

litigate the following issues:

1. Whether the claimant sustained a gradual onset injury to

her left hand and wrist that became patent on July 1,

2010.

2. The claimant’s entitlement to appropriate benefits.

3. Attorneys’ fees.

The claimant's contend that she injured left hand and wrist on

July 1, 2010, while doing repetitive work.  The respondent contends

that she first learned that claimant was claiming a gradual onset

injury to her left hand/wrist over one year after she was

terminated. Respondent denies claimant sustained a compensable

injury and also raises notice or lack thereof as a defense.

The stipulations agreed to by the parties, prior to hearing

on July 16, 2012, and in the pre hearing order are hereby accepted

as fact.  From a review of the record as a whole to include medical

reports, documents and matters properly before the Commission and

having had the opportunity to hear testimony of the claimant and

observe her demeanor the following decision is rendered.
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FACTUAL BACKGROUND

The claimant is a 47-year-old female who began working for the

respondent in March of 2000.  She testified that she was hired to

debone.  The claimant stated that she worked for the respondent

until July 27, 2010.  She added that she mostly worked in deboning

during the time she worked for the respondent(Record 7/16/12 p. 7).

The claimant stated that “in debone” she would take away all the

meat[chicken] from cooked meat.  The claimant testified that she

did not work for anyone else prior to going to work for the

respondent.  She added that she had not worked for anyone else

since July of 2010 when she left the employment of the

respondent(Record 7/16/12 p.7).  The claimant stated that her job

required her to stand on a line all day long.  She added that she

would remove the skin from the chicken and pull the meat from the

bone.  She stated that she did not use a tool to remove the bone

from the chicken, but she used her hand to remove the bone(Record

7/16/12 p. 8).  The claimant stated that once the bone was removed

from the chicken, it was placed on a tray on the line.  She added

that the bones were dropped and the goal of the line was to make

sure that there were no bones in the chicken.  The claimant stated

that “you have to be deboning as fast as possible because it is

coming pretty fast.”  She added that “if you don’t hurry up, then

you will have piles of pieces of chicken because the line is going

fast”(Record 7/16/12 p. 9).  The claimant added that it would not
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be good to allow the chicken to “pile up.”  She stated that the

chicken goes from the debone line to the checkers and is cut into

pieces.  The claimant stated that she always used both hands to

work.   She stated that she was fired by the respondent for leaving

too many bones in the chicken.  The claimant stated that she might

have not been getting the bones out of the chicken due to her hand

“not working right”.  She stated that it was her left hand that was

not working right.  Her hand hurt a lot(Record 7/16/12 p. 11).  She

stated that she had “a ball in her hand”(Record 7/16/12 p. 11).

She stated that she still had the “ball” at the time of the hearing

and her hand hurt and she got cramps all the way up...(Record

7/16/12 p. 12).  The claimant stated that she first saw a doctor

in August of 2010 and advised of her complaints.  She stated that

the doctor injected her and withdrew liquid.  She stated that

later, she returned to the doctor because she had gotten worse.

She added that the doctor did surgery and “got everything out of

it.”  The claimant stated that her hand or wrist had been bothering

her for a while before she stopped working for the respondent.  She

stated that she never told her employer because she was afraid that

they would “fire her”(Record 7/16/12 p. 12-13).

The claimant stated that she did not report her hand and wrist

pain even after her termination(Respondent’s Exhibit No. 2 p. 11).

The Form AR-C submitted by the respondent reflects that the

claimant stated that she injured her left hand and wrist while
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doing repetitive work.  The date of the injury is listed July 1,

2010(Respondent’s Exhibit No. 2 p. 13).  She added that she did not

report her pain because she thought it would “resolve easy.”  She

added that she realized that after “taking out the balls, when they

would draw the liquid out, it still hurt”(Record 7/16/12 p. 13).

The claimant testified that she drew unemployment after she was

terminated(Respondent’s Exhibit No. 2 p. 6; Respondent’s Exhibit

No. 3 p. 1).  She added that she thought she was going to heal by

going to the doctor(Record 7/16/12 p. 14).  The claimant later

stated that she had told the unemployment office that she did not

have any disabilities that would limit her ability to perform her

normal job duties(Record 7/16/12 p. 16).  The claimant stated that

she did not have any trouble with her left hand prior to going to

work for the respondent.  She added that she had never had a cyst

on her hand before she sought treatment in 2010(Record 7/16/12

p.26.

On cross examination, the claimant admitted that she had been

disciplined several times before she began experiencing hand and

wrist pain.  The claimant received disciplines in 2004, 2006, 2007,

and 2009(Record 7/16/12 p. 16; Respondent’s Exhibit No. 2 p. 1).

The claimant stated that she had drawn unemployment through

December 31, 2011 and she has not looked for work since.  She added

that she had not looked for work because her hand hurt.  The

claimant continued that she did not report any kind of injury
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related to the “lump” even after she was fired.  She added that she

did not go to any kind of doctor until after she was terminated by

the respondent(Record 7/16/12 p. 22). 

The medical evidence submitted reflects that the claimant saw

Dr. Nicole Scally, on August 5, 2010.  The records of that visit,

reflect that the claimant had a lump on her left wrist that had

been there for several weeks.  Dr. Scally diagnosed a ganglion cyst

and performed an aspiration(Claimant’s Exhibit No. 1 p. 2).  The

claimant again saw Dr. Scally on January 14, 2011 and had the cyst

aspirated.  Then, on January 13, 2012 the claimant returned to Dr.

Scally due to the cyst returning.  The doctor noted the prior

draining and that the cyst appeared to be returning.  The claimant

returned to Dr. Scally in March of 2012, with wrist pain, an X-ray

was negative.  She appeared again for a follow-up for wrist pain in

April of 2012(Cliamant’s Exhibit No. 1 p. 3-5).  The medical

records submitted by the respondent reflect that the claimant was

seen by Dr. Grammar in May of 2012.  The notes reflect that the

claimant had wrist pain, which had been going on for two years. 

She added that work made it worse.  X-rays of the claimant’s wrist,

taken at that visit, were negative(Respondent’s Exhibit No. 1 p.

1).  She was advised to wear a wrist brace.

DISCUSSION

In the instant case, the Commission must first address the

respondent’s contention of lack of notice as listed in the pre
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hearing order.  Arkansas Code Annotated §11-9-701(a)(1) addresses

the issue of notice.  It reads in relevant part:

“Unless an injury renders the employee
physically or mentally unable to do so, or is
made known to the employer immediately after
it occurs, the employee shall report the
injury to the employer...and to a person or at
a place specified by the employer, and the
employer shall not be responsible to
disability, medical or other benefits prior to
receipt of the employee’s report of injury.”

Additionally, section (2) provides that the employers reporting

requirements must be reasonable and afford each employee notice of

the requirements.

A.C.A. §11-9-701(b)(1) adds that:

“Failure to give notice shall not bar any
claim: if the employer had knowledge of the
injury or death, if the employee had no
knowledge that the condition or disease arose
out of and in the course of employment, or if
the commission excuses the failure on the
grounds that for some satisfactory reason the
notice could not be given.”

Here, the claimant testified that she did not give notice of

the complaint and pain she had in her hand and wrist to her

employer.  She also testified that she did not tell the respondent

of her hand and wrist issues at the time of her termination.  In

fact, the first time that she notified the respondent that she had

a claim for workers’ compensation was when she filed a Form AR-C on

August 15, 2011.  This filing came about just over a year from the

date of alleged injury. Clearly, the claimant in this case contends

that her injury had a gradual onset.  According to her contentions,
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the injury became patent on July 1, 2010. The claimant, however,

did not give any sort of notice to her employer on or about July 1,

2010.  In fact, the claimant did not give notice of her condition

until August 15, 2011, a year after the date of her alleged injury.

Clearly, A.C.A  §11-9-701 states that failure to give notice shall

not bar a claim.  However, these claims are not barred if the

employer had knowledge of the injury, the employee had no knowledge

that the injury arose out of or in the course of the employment or

the Commission excuses the failure.  The claimant’s case does not

fall into any of these categories.  The employer did not know of

the claimant’s injury. Additionally, the employee presented no

evidence that she had no knowledge the injury was related to her

work.  The claimant presented no satisfactory evidence that would

compel the Commission to excuse the failure to give notice. There

is no way the respondent could have known that this claimant had an

injury for which benefits should be paid.  The facts of this case

support the respondent’s contention that the claimant failed to

give notice.  Therefore, I cannot find that the claimant sustained

a compensable gradual onset injury on July 1, 2010. 

Alternatively, even if the claimant had given proper notice to

the respondent of her condition, it is the opinion of the

Commission that she did not suffer a gradual onset injury on July

1, 2010. Arkansas Code Annotated §11-9-102(4)(A)(ii)defines

compensable injury as:
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“An injury causing internal or external
physical harm to the body and arising out of
and in the course of employment if it is not
caused by a specific incident or is not
identifiable by time and place of occurrence,
if the injury is;”

(a) “caused by rapid and repetitive motion...”

The claimant must prove by a preponderance of the evidence

that she sustained a compensable injury as defined under A.C.A.

§11-9-102(4)(A)(ii).  However, A.C.A. §11-9-102(4)(E)(ii) also

requires that the resultant condition be compensable only if the

alleged compensable injury is the major cause of the disability or

need for treatment.  Major cause is defined in A.C.A §11-9-102

(14)(A), as more than 50 percent of the cause.  Additionally, a

finding of major cause must be established by a preponderance of

the evidence.  A preponderance of the evidence means the evidence

having greater weight or convincing force. Smith v Magnet Cove

Barium Corp., 212 Ark. 491, 206 S.W. 2d 442 (1947). Furthermore, to

be compensable under the same burden, the claimant must prove that

the existence of  physical injury or damage is supported by medical

evidence. A.C.A. §11-9-102(4)(D) requires that a compensable injury

must be established by medical evidence.

The statute also requires that the medical evidence submitted

be in the form of objective findings. Objective findings are

defined in A.C.A. §11-9-102(16)(A)(i), as those findings which

cannot come under the voluntary control of the patient.  The

statute requires that medical opinions addressing compensability,
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must be stated within a reasonable degree of medical certainty,

A.C.A. §11-9-102(16)(B). The Arkansas Court of Appeals has

addressed this issue in previous opinions. The Court in 1998,

affirmed the Commission’s finding that the claimant did not sustain

a compensable injury when there was no evidence connecting

objective medical findings to an alleged specific incident, Ford v.

Chemipulp Process, Inc., 63 Ark. App. 260, 977 S.W. 2d 5 (1998). 

    Here, there have been several medical records entered into

evidence.  There are objective medical findings in those records

that reflect that the claimant had a cyst and that she complained

of wrist pain.  There is however, nothing in the record to support

a contention that the cyst was caused by the rapid and repetitive

nature of her work for the respondent.  Additionally, the x-rays

related to the wrist pain were negative. In Ford, there was no

connection between the objective medical findings and a gradual

onset of a hand and wrist condition. In the present case, like

Ford, nothing in the medical evidence submitted connect the

claimant’s conditions to her work.  While there are some objective

findings in evidence, the balance of the findings do not support a

connection between the claimant’s work and her hand and wrist

condition.

Additionally, A.C.A §11-9-102(E)(ii)requires for injuries

falling into the definition of A.C.A §11-9-102(4)(A)(ii), the

condition can only be compensable if the compensable injury is the
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major cause of the disability or need for treatment.  In the case

at bar, there is no evidence that the injury for which the claimant

complains of is the major cause of her disability or need for

treatment. 

    The claimant must prove by a preponderance of the evidence that

she sustained a compensable injury and the compensable injury must

be supported by objective medical findings. Here, the claimant has

failed to prove by a preponderance of the evidence that she

sustained a compensable gradual onset injury to her hand or wrist

that became patent on July 1, 2010.  

 FINDINGS OF FACT AND CONCLUSIONS OF LAW

1.  The claimant failed to provide proper

notice of her injury to the respondent under

A.C.A. §11-9-701 and therefore, I cannot find

that she had a compensable gradual onset

injury to her hand and wrist.

2.  Alternatively, even if there had been

proper notice provided, the claimant has

failed to prove by preponderance of the

evidence that she suffered a compensable

gradual onset injury to her hand and wrist.

While there are some objective medical

findings that the claimant had a cyst on her

hand and that she had wrist pain, there is
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nothing in the evidence to support a

contention that the conditions were caused by

her work.  Additionally, there is nothing in

the record to support a contention that the

claimant’s injury is the major cause of her

disability and need for treatment.

     ORDER

Based upon my foregoing findings and conclusions, I have no

alternative but to deny and dismiss this claim in its entirety.

IT IS SO ORDERED.

                                                                 
                         AMY GRIMES
                                 ADMINISTRATIVE LAW JUDGE
       


