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 BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NO. G000170

KEITH SULLIVAN, EMPLOYEE CLAIMANT

NABORS SANITATION,  RESPONDENT
EMPLOYER

MUNICIPAL LEAGUE,
INSURANCE CARRIER RESPONDENT

                 OPINION FILED DECEMBER 3, 2012

A hearing was held before ADMINISTRATIVE LAW JUDGE CHANDRA L.
BLACK, in Mountain Home, Baxter County, Arkansas.

The claimant was represented by The Honorable Frederick S. “Rick”
Spencer, Attorney at Law, Mountain Home, Arkansas.  

The respondents were represented by The Honorable J. Chris
Bradley, Attorney at Law, North Little Rock, Arkansas.
   

                    STATEMENT OF THE CASE

     A hearing was held in the above-styled claim on November 21,

2012, in Baxter County, Arkansas.  A Prehearing Order was

previously entered in this case on June 26, 2012. 

     The following stipulations were submitted by the parties,

either pursuant to the Prehearing Order or at the start of 

the hearing.  I hereby accepted the following stipulations: 

1.  The Arkansas Workers’ Compensation Commission has

jurisdiction of the within claim.

2.  The employee-employer-carrier relationship existed at

all relevant times, including December 29, 2009.
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3.  The claimant sustained compensable neck and lower back

injuries on that date.

4.  The respondents accepted the claim as compensable and

paid some medical benefits and temporary total disability

benefits.

5.  This claim for additional benefits has been controverted

in its entirety.

6.  All issues not litigated herein are reserved under the

Arkansas Workers’ Compensation Act.

     By agreement of the parties, the issues to be litigated at the

hearing were as follows:

1.  Constitutional issues. 

2.  Whether the claimant is entitled to additional medical

treatment, in the form of physical therapy treatment, as ordered by

Dr. Chris Reeves.

     The claimant’s and respondents’ contentions are set forth in

their responsive filings.  Said contentions are hereby

incorporated herein by reference. 

     The documentary evidence in this case consists of the 

hearing transcript of November 21, 2012, and the documents

contained therein.  The claimant’s Constitutional Brief was also

made a part of the record.  It is retained in the Commission’s

file.    

  The following witnesses testified at the hearing: the 
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claimant and Donna Lucy.    

                           DISCUSSION

          The claimant was forty-six years old at the time of the

hearing.  He has his GED.  The claimant has primarily performed

construction-type work all of his life.  He is certified in

central heating and air conditioning.  The claimant has prior

work as a sheet metal and metal worker.  According to the

claimant, he has also worked as a framer as a carpenter.  

     He sustained admittedly compensable injuries to his neck and

lower back on December 29, 2009, as a result of a roll-over

accident, in the company truck, while working for the respondent-

employer.  At the time of the accident, the claimant was riding

as a passenger with another worker to a landfill when the driver

of the garbage truck lost control and flipped several times.  

According to the claimant, he was not wearing a seatbelt at the

time of the incident because state law does not require him to do

so.  The claimant testified that the driver of the truck, who

weighed some 180- 200 pounds, landed on top of him.  He verified

that he felt an immediate onset of pain in his shoulder, neck,

back, and elbow.  Following this accident, the claimant’s head

began to hurt along with his leg. 

     The claimant admitted to first seeking medical treatment for 

his compensable injury from the emergency room.  He was treated

and discharged home.  The respondents began paying benefits. 



4

According to the claimant, the respondents sent him for treatment

under the care of Dr. Brad Thomas.  The claimant stated that his

impression of Dr. Thomas was that he did listen to his

complaints.

     The claimant agreed that he underwent an MRI of the cervical

spine that showed abnormalities at C5-6.   The claimant stated

that he has a dull pain like an electrical shock between the

shoulder blades.  He also stated that his neck pain worsens with

right arm reaching.  On a scale of ten, the claimant rated his

pain to be moderate, somewhere between a five and a half, and

six.  According to the claimant, his neck pain extends to the

hand and arm, along with symptoms of numbness.  He testified that

he is always in pain.  

     As of the date of the hearing, the claimant worked at Harps

making doughnuts.  The claimant works approximately twenty-five

hours a week due to his physical limitations.  

     With respect to his lower back pain, the claimant stated

that this pain is only occasional.  His back pain is located just

above the belt line.  He specifically stated that his neck and

shoulder pain is most significant.  The claimant testified that

his headaches are severe and very similar to migraine headaches. 

According to the claimant, these headaches occur two a week, and

hey cause him to become nauseated.  

     The claimant admitted that he complained to Dr. Thomas about
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hand, wrist and arm pain.  He admitted to receiving a change of

physician to treat with Dr. Reeves.  According to the claimant,

he was informative and listened to his complaints.  The claimant

verified that Dr. Reeves has recommended physical therapy

treatment for his injury.  He stated that he wishes to undergo

this treatment.  

     He admitted that some twenty two years ago, he had back

problems for which he underwent a laminectomy at L4-5.  The

claimant testified that it took some two years for him to recover

from this surgery.  However, the claimant denied any subsequent

problems with his back.  According to the claimant, he went back

to work as a framer.  Although the claimant admitted to some

minor aches and pains, he denied any chronic problems with his

back.  

     Following his injury, the claimant lived in Wisconsin for a

short period of time.  While living there, he attempted to work

as forklift driver.  However, he was able to perform these job

duties for only a week due to his physical limitations.  He

admitted to having failed a urine test.  The claimant testified

that after the tragic death of his wife and son in a motor

vehicle accident, he received a prescription for marijuana from

the state of Colorado.  According to the claimant, this was

prescribed to treat his anxiety and related symptoms that he

experienced as a result of the death of his wife and son.   
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     The claimant denied having any type of headaches or

migraines before his injury.  He further denied any surgeries on

his neck.  According to the claimant his prior surgeries include,

right hand surgery and hernia surgery.  The claimant admitted to

treating with Dr. Bruton.  He admitted to undergoing some

physical therapy treatment and being prescribed a TENS unit. 

Both modalities of treatment helped some.  However, the claimant

testified that he cannot afford the pads for his TENS unit.    

     He testified that although he has a prescription for

marijuana, this prescription has expired.  He basically admitted

that he last saw Dr. Reeves on April 17, 2012.  The claimant

agreed that Dr. Reeves has not recommended surgical intervention. 

Instead, Dr. Reeves has referred that the claimant to physical

therapy treatment.  

     Under further examination, the claimant testified that he

takes Aleve for his symptoms.  The claimant admitted that he

experiences discomfort due to his injury.  He testified that he

has given up some hobbies(such as fly fishing) since his injury. 

According to the claimant, he just “wants to be fixed.”  He

stated that Glenda Robertson terminated his temporary total

disability and his medical benefits.

     The claimant’s mother, Donna Lucy, testified on behalf of

her son during the hearing.  She admitted that she has had to

help the claimant out since his injury.  As of the date of the
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hearing, the claimant lived with her.  She testified that since

the accident, the claimant is different.  Ms. Lucy explained that

the claimant sleeps a lot.  According to Ms. Lucy, the claimant

is unable to lift.  She essentially testified that the claimant

walks every day to help relieve his pain.  Ms. Lucy stated that

she has helped the claimant put on the pads when using his TENS

unit.              

     A review of the medical evidence of record demonstrates that

the claimant first sought emergency treatment for his compensable

injuries at Baxter Regional Medical immediately following his

motor vehicle accident of December 29, 2009.  He complained of

right shoulder, mid-back, and right elbow pain.  The claimant

reported that it felt like he pulled a little bit of the muscle

on top of his buttock on the left, but it was not causing him any

significant pain.  According to this medical report, the claimant

denied a history of chronic neck or back problems.   

Dr. Melissa Quevillon’s impression was “1. Status post rollover

accident.  2.  Back pain.  3.  Shoulder pain and elbow pain on

the right.”  The claimant was prescribed medications and

discharged home with instructions to follow up with his primary

care physician.  

     An emergency triage documentation on that same date

demonstrates that the claimant complained that he hurt all over. 

The claimant specifically complained of back, right shoulder, and
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left leg pain.            

     On December 30, 2009, the claimant underwent evaluation by

Dr. Ronald Bruton.  The claimant gave a history of being thrown

against a window as a result of a sanitation truck roll-over the

previous day.  Dr. Bruton’s physical examination of the claimant

revealed contusions and abrasions of the claimant’s elbows.  The

claimant’s flexion and extension of the back was somewhat

limited.  At that time, the claimant complained of stiffness and

soreness of the entire body.  However, x-rays showed no

fractures.  Dr. Bruton’s impression was “MVA, roller [sic] over,

with right elbow contusion and lumbar sprain.”  Therefore, Dr.

Bruton directed the claimant to refrain from working for ninety-

six hours or so.  He also noted that this was an aggravation of a

previous injury that the claimant had on December 10, 2009, when

he sprained his back lifting and twisting a heavier than

anticipated trash can.  Dr. Bruton opined that the claimant might

need a little bit extra time off or a little extra physical

therapy treatment or medication therapy to get him back to his

usual work status.

     On January 4, 2010, the claimant returned to Dr. Bruton, for

a follow-up visit of his right shoulder and arm injury.  He noted

that the claimant still was having a lot of rib pain.  Physical

examination of the claimant revealed that he was unable to abduct

his arm greater than 45 degrees without pain.  Dr. Bruton’s
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stated impression and plans were:

MVA with right rib and shoulder pain.  We give [sic] a short
Prednisone burst and have him off work for one week.  Re- 
check in one week, if he is still having pain and weakness
in the right hand we may need to consider MRI at that time
to look for cervical problems.

     The claimant returned to Dr. Bruton on January 11, 2010.  At

that time, Dr. Bruton reported the following in clinical notes:

44-year-old here for workers [sic] comp follow-up.  He was a
passenger in a garbage truck that rolled over.  His right
arm is still weak.  He has demonstrable weakness from the
right upper extremity to the left upper extremity with
diaphoresis in that hand, inability to abduct it more than
45 degrees or so, even with some home physical therapy we
were doing last week.  Range of motion of the neck is still
limited.  He says occasionally he feels electric type shocks
coming down his arm.  I am afraid he may have some cervical
disc problems, may be a rotator cuff problem or brachial
plexus injury.  At any rate, I think an MRI of the c-spine
is indicated.  We will continue with hydrocodone during the
day as needed for pain, Soma twice daily, and recheck back
with us in a week.  Off work until that time.

     On January 18, 2010, Dr. Bruton reported that the claimant

had continued right arm weakness, diaphoresis in his hand. 

According to this clinical note, the claimant was unable to

abduct the shoulder more than 45 degrees or so, and he also

continued with radiculopathy symptoms. Dr. Bruton continued the

claimant’s current medications.  He directed the claimant to

continue to be off work until after the MRI evaluation.

     An MRI of the right shoulder was performed on January 19,

2010, with the following impression:

1.  Supraspinatus tendinopathy with no full thickness or
retracted rotator cuff tears.
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2.  Acromioclavicular joint hypertrophy with mild
impingement.

3.  Small joint effusion.

On that same date, an MRI of the cervical spine was

performed, which revealed the following:

1.  Multilevel degenerative disc disease results in canal
narrowing without spinal cord impingement.

2.  Multilevel neural foraminal narrowing or stenosis
including the right at C4-5 and C5-6, which could account
for right-sided radiculpathies, if present.  There is no
acute osseous abnormality identified. 

     On February 12, 2010, the claimant underwent initial

evaluation by Dr. Brad Thomas due to a chief complaint of neck

and back pain.  

History of the Present Illness: As you know, Mr. Sullivan is
a very pleasant, 44-year-old, right-handed male who presents
with pain that his been radiating down his back.  The
majority of his pain is in his neck.  He reports that he was
in a work-related accident when he was driving [sic] a
garbage truck and this rolled over.  This happened on
December 29, 2009.  He reports that he had a questionable
blackout.  He was sent to the hospital.  His main problem is
with his neck and he is unable to turn his neck swiftly.  He
has to turn it very slowly or he has intense pain.  He also
has difficulty when he reaches out and pain in his lower
neck and upper thoracic spine.  He is currently off work and
feels like  his problems are getting worse.  He reports
numbness in his arms and hands.  He gives his pain a 7 on a
1 to 10 scale.  It is sharp, deep, [sic] constant.  It is
made worse by any kind of activities and reduced by walking. 
        

     Past Medical History: None.

Past Surgical History: He had a laminectomy in 1989 on his
lumbar spine and a hand surgery in 2004.

                         * * * 

Medical Decision Making:
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Imaging Studies:

MRI: The patient has an MRI of the cervical spine.  This
shows a small disc bulge at C5-6, but mostly degenerative
changes that are not operative nature.
Plain Radiographs: Today, I ordered and interpreted AP and
lateral standing with flexion and extension views of the
cervical spine.  These were within normal limits.  No
fractures or subluxations.  I also ordered and interpreted
AP and lateral standing with flexion and extensions views of
the lumbar spine.  These show that he has had a right-sided
laminectomy, but no fractures or subluxations.

Assessment and Plan: At this point, I would like to have the
patient not do any driving secondary to his limited neck
motion.  I am going to limit him to light-duty, no lifting  
greater than fifteen (15) pounds.  I am going to set him up
for six weeks of physical therapy and have him follow back
up in six weeks’ times.  Finally, I am going to give him a
prescription for Lorcet.

     Further review of the medical evidence demonstrates that the

claimant did in fact undergo physical therapy treatment.  Said

therapy was performed by the McBride Rehabilitation Group. 

     On April 7, 2010, the claimant returned to Dr. Thomas after

completing physical therapy treatment.  The claimant reported

that this was no help, and that he continued to have significant

pain in his neck.  Dr. Thomas wrote:

Assessment and Plan: At this point, I would place him at a
light-duty classification.  At this point, I do not feel
like he is a candidate for surgery and would not recommend
that.  Because of this, I am going to order an FCE and have
him follow back up after this.  Finally, I am going to order
him a TENS until that would hopefully help with some of his
continued neck pain as well.

     The claimant underwent a functional capacity evaluation on

April 26, 2010, by Mr. Rick Byrd.  The results of this evaluation

indicated that the claimant gave an unreliable effort, with 34 of

48 consistency measures within expected limited.  Overall, the
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claimant demonstrated the ability to perform work in at least the

light classification of work as defined by the US Dept of Labor’s

guidelines over the course of a normal workday with limitations.

     On May 14, 2010, the claimant returned to Dr. Thomas for

follow-up after his FCE.  At that time, the claimant reported

that he had not worked, and that he continued to have back pain

and right shoulder pain when reaching or extending his arm up. 

However, the claimant reported that the TENS unit helped relieve

some of his symptoms.  Because the claimant’s FCE results came

back unreliable, Dr. Thomas advised the claimant he was unable to

give him any type of permanent impairment.  At that point, Dr.

Thomas opined that the claimant was at MMI as of that date, with

a zero percent(0%) impairment.  He also placed the claimant at

full-duty work, and gave him a prescription for Lorcet Plus.      

     The final medical record demonstrates that the claimant

underwent evaluation by Dr. Chris Reeves on April 17, 2012.  

PATIENT HISTORY: A 46-year-old male referred just for
Workers’ Comp.  He has got a complaint of neck, shoulder,
and mid-upper back pain.  He had a roller accident.  A
garbage truck passed her [sic] back in 2009 and attributes
all his problems to that.  He has got aching dull pain in
his neck.  The location is midline.  It is sharp on occasion
on the base of his head, between the shoulder blades.  At
best, it is 3 out of 10.  At worst, it is 6 or 7 out of 10. 
Average is 5 out of 10.  Activities that make it worse, he
did not mark anything.  Activities that make it better,
rest, keeping his neck straight, and not raising his right
arm.  He has tried physical therapy and keeping his neck
straight, and not raising his right arm.  He has tried
physical therapy and medications.

According to this medical note, among other things, the claimant
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complained of headaches, and pain on palpation over C-7

prominence.  Dr. Reeves’ impression was “1.  Cervical

spondylosis, mild.  2.  Complaints of neck pain and shoulder

pain,” for which he recommended physical therapy treatment.  He

stated that no surgical intervention was needed and that there

was no reason for follow-up.                

                         ADJUDICATION

A.  Constitutional Issues

     The claimant filed a Motion to Recuse and a Brief in support

of said Motion in this matter with the Commission, challenging,

inter alia, the constitutionality of the provisions of the

Arkansas Workers’ Compensation Act that provide for the

establishment of administrative law judges. 

     With respect to the claimant’s Motion for Recusal and 

the balance of the Motion pertaining to the constitutional

challenges, I find that the Arkansas Court of Appeals has soundly

rejected identical arguments that the Arkansas Workers’

Compensation Act is unconstitutional.  See Sykes v. King Ready

Mix, Inc., 2011 Ark. App. 271, ___ S.W. 3d ___(2011); Rippe v.

Delbert Hooten Logging, 100 Ark. 227, 266 S.W. 3d 217 (2007);

Murphy v. Forsgren, 99 Ark. App 223, 258 S.W. 3d 794 (2007); 

Long v. Wal-Mart Stores, Inc., 98 Ark. App. 70, 250 S.W.3d 263

(2007).  

    Under these circumstances, the claimant’s Motion for Recusal
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must be denied, and I find his constitutional challenges to be

without merit.  Accordingly, I find that the Act is

constitutional.

B.  Medical Benefits   

     An employer shall promptly provide for an injured employee

such medical treatment as may be reasonably necessary in

connection with the injury received by the employee.  Ark. Code

Ann. § 11-9-508(a).  The claimant bears the burden of proving

that he is entitled to additional medical treatment.  Dalton v.

Allen Eng'g Co., 66 Ark. App. 201, 989 S.W. 2d 543 (1999). 

     After weighing the evidence impartially and without giving

the benefit of doubt to either party, I find that the claimant

proved by a preponderance of the evidence that the treatment

recommended by his treating physician, Dr. Reeves, in the form of

physical therapy treatment, is reasonably necessary and causally

related to his compensable motor vehicle accidental injury of

December 29, 2009.

     Here, the parties stipulated that the claimant sustained 

compensable injuries to his neck and lower back.  The claimant’s

injury occurred on December 29, 2009, as a result of a roll-over

accident, while riding as a passenger in the company

garbage/sanitation truck.  His testimony demonstrates that the

driver of the truck landed on top of him.  The claimant was

transported to a local hospital.  He was treated and discharged

him.  Thereafter, the claimant treated with Drs. Bruton and

Thomas.  Ultimately, the claimant obtained a Change of Physician
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Order from the Commission to treat with Dr. Reeves.  

     The respondents have paid some conservative medical

treatment and indemnity benefits.  However, the respondents have

now controverted the claimant’s entitlement to additional medical

treatment, in the form of, physical therapy treatment as

recommended by his current treating physician, Dr. Reeves.       

     It is undisputed that prior to his compensable injury, the

claimant suffered from an underlying degenerative condition of

the spine.  The claimant also admitted that he underwent surgery

some twenty-two (22) years, in the form of a laminectomy at L4-5. 

However, the claimant testified that he obtained good results

from this surgery.  The claimant also testified that after two

years of recovery time from this surgery, he had no further

problems or treatment for his back, except for minor aches and

pains.  His testimony is corroborated by the lack of medical

evidence or any other probative evidence demonstrating otherwise. 

The claimant specifically denied ever having prior problems or

treatment for his neck.          

     In the present matter, no evidence has been presented to

support a finding of any prior restrictions being imposed on the

claimant by a doctor for his neck or back.  The claimant

testified that prior to the incident he had no problems

performing his job duties.  However, the claimant testified that

since his injury, he has continued in significant pain and

related symptoms, especially across his shoulder blades.   

According to the claimant, his injury has resulted in his



16

inability to perform prior work and engage in certain

recreational activities.  No evidence has been presented to

support a finding that the claimant sustained any subsequent

injury to his neck or back.   In addition to this, the claimant’s

mother basically testified that the claimant has ongoing pain and

related symptoms with his neck, back, shoulder, and arm.

     An MRI of the claimant’s cervical spine demonstrated a small

disc bulge at C5-6.  On April 17, 2012, the claimant underwent

evaluation by Dr. Reeves.  At that time, the claimant complained

of headaches, and pain on palpation over C-7 prominence.  Dr.

Reeves’ impression was “Cervical spondylosis, mild, and 

Complaints of neck pain and shoulder pain.”  As a result, Dr.

Reeves recommended that the claimant undergo physical therapy

treatment.  No medical opinions to the contrary have been

presented in this matter.  However, both Drs. Reeves and Thomas

have opined that no surgical intervention is needed.

     Nonetheless, the claimant testified that he wishes to

undergo the physical therapy treatment ordered by Dr. Reeves.

Despite his ongoing pain and other symptoms relating to this

compensable incident, as of the date of the hearing, the claimant

worked part-time, at Harps.  

     Therefore, based on the expert opinion of the claimant’s

treating physician, Dr. Reeves (there being no medical expert

opinions to the contrary), the testimony elicited from the

claimant and his mother during the hearing about the symptoms he

has continued to experience following the compensable injury, the
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lack of symptoms prior to the injury, and there being absolutely

no evidence of any subsequent trauma or new injury, I find that

the physical therapy treatment recommended by Dr. Reeves is

reasonably necessary in connection with the claimant’s

compensable injury of December 29, 2009.  Pursuant to  Ark. Code

Ann. § 11-9-508, the respondents are liable for the expense of

said treatment.

     I recognize that Dr. Thomas assessed that the claimant at

maximum medical improvement on May 14, 2010.  Nevertheless, it is

well-settled in workers’ compensation law that a claimant may be

entitled to ongoing medical treatment after the healing period

has ended, if the medical treatment is geared toward management

of the claimant’s injury.  Patchell v. Wal-Mart Stores, Inc., 86

Ark. App. 230, 184 S.W. 3d 31 (2004).

                 FINDINGS OF FACT AND CONCLUSIONS OF LAW   

1.  The Arkansas Workers’ Compensation Commission has 
         jurisdiction of the within claim.

2.  The employee-employer-carrier relationship existed 
         at all relevant times, including December 29, 2009.

     3.  The claimant sustained compensable injuries to his       
         neck and lower back on that date.

4.  The respondents accepted the claim as compensable and
         paid some medical and indemnity benefits.

5.  The claimant’s Motion for Recusal is hereby denied.
         The Act is constitutional.  

6.  The claimant proved by a preponderance of the       
    evidence his entitlement to additional physical     
    therapy treatment pursuant to the provisions        
    of Ark. Code Ann. § 11-9-508.  Therefore, the       
    respondents are liable for the expense of this      
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    treatment under the Act.

     7.  This claim for additional benefits has been controverted 
         in its entirety.

8.  All issues not litigated herein are reserved under the
         Arkansas Workers’ Compensation Act.

                             AWARD

     The respondents are directed to pay medical benefits in

accordance with the Findings of Fact and Conclusions of Law set

forth herein this Opinion.       

      IT IS SO ORDERED.

__________________________
CHANDRA L. BLACK
Administrative Law Judge
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