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OPINION FILED JANUARY 30, 2012

Hearing before Administrative Law Judge Elizabeth W. Hogan on December 14,
2011, in Little Rock, Pulaski County, Arkansas. 

Claimant represented by Mr. Mark Alan Peoples, Attorney at Law, Little Rock,
Arkansas.

Respondents represented by Mr. Michael E. Ryburn, Attorney at Law, Little Rock,
Arkansas.

ISSUES

A hearing was conducted to determine the claimant’s entitlement to payment

of medical expenses, temporary total disability benefits, temporary partial disability

benefits and attorney’s fees.

At issue is whether or not the claimant sustained a compensable scheduled

injury to his right hand as defined by Ark. Code Ann. §11-9-102.

After reviewing the evidence impartially, without giving benefit of the doubt

to either party, Ark. Code Ann. §11-9-704, I find the evidence does not

preponderate in favor of the claimant.

STATEMENT OF THE CASE

The parties stipulated to an employee-employer-carrier relationship on

January 27, 2011, at which time the claimant sustained a compensable scheduled

injury to the right upper extremity at a compensation rate of $291.00/$218.00.  This

claim was paid as a “medical only” case.  Some medical expenses have also been

paid by the group carrier, Arkansas Blue Cross Blue Shield.
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The claimant contends he developed radial nerve palsy in his hand as a

result of the compensable forearm and elbow injury, see Dr. Van Zandt’s report of

August 8, 2011, and Dr. Betton’s report of February 21, 2011.  The claimant seeks

payment of medical expenses, temporary partial disability benefits from January 28,

2011, to June 30, 2011, temporary total disability benefits from July 1, 2011, to a

date yet to be determined, and attorney’s fees.

The respondents contend the claimant’s right hand symptoms are unrelated

to the compensable elbow injury based on Dr. Andersson’s reports of February 15,

2011, and May 16, 2011.

The following were submitted without objection and comprise the evidence

of record:  the parties prehearing questionnaire responses and exhibits contained

in the transcript.

The claimant was the only witness to testify at the hearing.  He is right hand

dominate and smokes cigarettes.

The claimant, age 57 (D.O.B. January 25, 1955), has diabetes controlled by

oral medications (Tr. p. 24).  Since 2010, he has worked part time (20 hours a

week) as a security guard (Tr. p. 20-21, 23-24).  He was hired by the respondent

employer to operate a skinner machine.  This job requires the claimant to lift cuts

of ham, known as “cushions”, in varying weights (Tr. p. 6-8, 14-15).

On January 27, 2011, the claimant’s co-workers were not adequately

trimming the meat, requiring the claimant to throw the meat from the chute back on

the table for a re-trim.  The claimant experienced pain in his right arm and he

reported the problem to his lead man and his supervisor, who told him to go back

to work.  The claimant’s pain persisted, so he went to Human Resources and

obtained a referral to the company doctor.
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Dr. Warren returned the claimant to work at light duty, restricting the

claimant’s use of his right arm.  But on February 14, the claimant woke up and

realized his hand was partially paralyzed.  Dr. Warren referred the claimant to Dr.

Andersson and the claimant continued to work light duty until he was laid off on

June 30, 2011, (Tr. p. 9-10, 20).  However, the claimant was not eligible for

overtime while he was on light duty (Tr. p. 11-12).  And, once the claim was

controverted, the claimant was no longer eligible for light duty.  The respondents

paid for Dr. Warren’s treatment but not Dr. Andersson’s.  The claimant has used his

group insurance to pay for some treatment with his general practitioner, Dr. Betton

and Dr. Van Zandt.

On cross-examination the claimant explained that he never had problems

with his arm or hand before January 27, 2011, (Tr. p. 15-16).  Initially treatment was

directed towards his forearm and elbow but three weeks later, on February 14,

2011, his hand and wrist became symptomatic.  He was diagnosed with radial nerve

palsy (Tr. p. 16).  The claimant stated his condition had improved but was not

completely resolved.  He feels he has lost grip strength in his hand (Tr. p. 17-18).

Mr. Ryburn “testified” that nerve palsy can be caused by using a cane or

crutch, wearing something tight around the wrist, alcoholism, falling on the arm or

sustaining a crush injury to the arm.  The claimant denied any trauma to his arm

and denied being an alcoholic.  The claimant’s physicians have also questioned the

claimant about his diabetes or sleeping on his hand as a possible cause of the

palsy, (see Dr. Andersson’s report of February 15, 2011, and Dr. Betton’s report of

February 21, 2011).

MEDICAL EVIDENCE

Basically, there is a difference of opinion between the physicians on

causation.  Dr. Jeanine Andersson has opined that the radial nerve palsy is not
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work related “based upon mechanism of injury and longevity until presentation,”

(see her report of February 15, 2011).  Dr. Janelle Van Zandt has opined that the

claimant’s symptoms are causally related to the compensable injury based on the

claimant’s history of events and symptoms, (see her report of August 8, 2011).

The claimant has complained of pain in his hand with tingling and weakness.

An EMG/NCV study performed on February 28, 2011, by Dr. Rutherford was

positive for mild peripheral neuropathy superimposed on mild to moderate radial

nerve palsy.  I interpret this test as showing the claimant suffers from two different

conditions.

Initially, the company physician, Dr. Warren, diagnosed the claimant with a

sprain or strain of the “elbow/forearm” based on negative x-rays.  He prescribed

medication and physical therapy.  There is no history of trauma to the hand or wrist,

and the physical examination of the hands and wrists is normal, (see his report of

January 27, 2011).

On February 15, 2011, Dr. Andersson opined that the nerve palsy was

unrelated to the on-the-job injury.  She recommended an EMG/NCV study which

was abnormal.  Based on Dr. Rutherford’s test results, Dr. Andersson diagnosed

the claimant with peripheral neuropathy and moderate radial nerve palsy.  Both Dr.

Andersson and Dr. Rutherford felt the palsy would improve over time.

The claimant saw Dr. Betton on February 21, 2011.  He opined that the

claimant’s condition was unrelated to diabetes due to the sudden onset of

symptoms.  Dr. Betton was unsure of the etiology of the claimant’s complaints

because palsy is generally the result of trauma.  Dr. Betton recommended an MRI

and EMG/NCV study.
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On March 21, 2011, Dr. Betton diagnosed the claimant with polyneuropathy

and cubital tunnel syndrome.  He prescribed physical therapy and recommended

consultation with a specialist.

The claimant returned to Dr. Andersson on April 11, 2011.  She noted

improvement with return of motor function but residual weakness in the claimant’s

hand.  She also diagnosed FCR tendinitis unrelated to the injury at work.  She

prescribed medication, physical therapy and a splint.  She also advised the claimant

to return to full duty.  The claimant returned to Dr. Andersson on May 16, 2011,

complaining of wrist pain which she described as unrelated to the claimant’s job.

On June 30, 2011, Dr. Andersson noted improvement of the FCR tendinitis

with therapy.  She also diagnosed right CMC joint osteoarthritis, and residual

soreness associated with the nerve palsy.  She returned the claimant to work with

restrictions.

Dr. Betton referred the claimant to Dr. Van Zandt on August 11, 2011.  She

diagnosed the claimant with radial nerve palsy secondary to the injury on the job.

She recommended more physical therapy.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

The respondents have denied this claim for radial nerve palsy and peripheral

neuropathy as unrelated to the compensable elbow/forearm injury diagnosed by Dr.

Warren, the company physician.

The determination of whether the causal connection exists is a question of

fact for the Commission to determine based on the evidence of record and the

credibility of the witnesses.  Jeter v. B.R. McGinty Mech., 62 Ark. App. 53, 968

S.W.2d 645 (1998); Ellison v. Therma-Tru, 71 Ark. App. 410, 30 S.W.3d 769

(2000).
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It is the claimant’s burden to prove a causal connection between the work-

related accident and the later disabling injury.  Lybrand v. Arkansas Oak Flooring

Co., 266 Ark. 946, 588 S.W.2d 449 (Ark. App. 1979).  Objective medical evidence

is not always necessary if there is a preponderance of non-medical evidence.

Horticare Landscape Management v. McDonald, 80 Ark. App. 45, 89 S.W.2d 375

(2002).

If the disability develops soon after the accident and is logically attributable

to it, with nothing to suggest any other explanation for the employee’s condition,

“then the claimant has established a causal connection.  However, if there is a span

of time between the accident and the disability, a question of fact arises concerning

the causal connection.”  Hall v. Pittman Constr. Co., 235 Ark. 104, 105-106, 357

S.W.2d 263, 264 (1962).

The Commission has the duty of determining the credibility of the witnesses

and the weight to be given to the lay testimony and expert medical evidence.

Jordan v. Tyson Foods, Inc., 51 Ark. App. 100, 911 S.W.2d 593 (1995).  Resolution

of conflicting medical evidence is a question of fact to be resolved by the

Commission.  Beeson v. Landcoast, 43 Ark. App. 132, 862 S.W.2d 846 (1993).  The

Commission has the authority to accept or reject medical opinion based on the

probative force of the evidence and translate into findings of fact only those portions

of the testimony deemed persuasive.  Roberts v. Leo-Levi Hospital, 8 Ark. App. 184,

649 S.W.2d 402 (1983).

I have given more weight to the opinions of the specialists rather than the

general practitioner.  Dr. Andersson’s opinion is more persuasive than Dr. Van

Zandt’s as she has taken into consideration the mechanism of the injury.  The

claimant’s symptoms are not consistent with the reported injury.  The claimant

reported an injury to his arm not his hand or wrist and there is a gap in time
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between the accident and the onset of symptoms.  Therefore, I find the claimant has

failed to meet his burden of proof by a preponderance of the evidence of record.

1. The Workers’ Compensation Commission has jurisdiction of
this claim in which the employee-employer-carrier relationship
existed on January 27, 2011, at which time the claimant
sustained a compensable scheduled injury to the right upper
extremity at a compensation rate of $291.00/$218.00.  This
claim was paid as a “medical only” case.  Some medical
expenses have also been paid by the group carrier, Arkansas
Blue Cross Blue Shield.

2. The claimant has failed to prove by a preponderance of the
credible evidence of record that his present symptoms to the
wrist and hand are causally related to the compensable
forearm and elbow injury based on Dr. Andersson’s medical
opinion, the three week gap between the injury and the onset
of symptoms, and the fact that the claimant’s hands and wrists
were asymptomatic in the initial examination by Dr. Warren.

3. If they have not already done so, the respondents are directed
to pay the court reporter, Pamela St. Clair’s, fees and
expenses within thirty days of receipt of the bill.

This claim is respectfully denied and dismissed.

IT IS SO ORDERED.

                                                       
ELIZABETH W. HOGAN   
Administrative Law Judge


