
1

BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NO. G110213

NANCY STOUT, EMPLOYEE CLAIMANT

FLASH MARKET, INC.,  RESPONDENT
EMPLOYER

BRIDGEFIELD CASUALTY INS. CO.,
INSURANCE CARRIER RESPONDENT

                 OPINION FILED JULY 18, 2012

A hearing was held before ADMINISTRATIVE LAW JUDGE CHANDRA HICKS,
in Mountain Home, Baxter County, Arkansas.

The claimant was represented by The Honorable Frederick S.
“Rick,” Spencer, Attorney at Law, Mountain Home, Arkansas.  

The respondents were represented by The Honorable Michael Ryburn,
Attorney at Law, Little Rock, Arkansas.

                    STATEMENT OF THE CASE

     A hearing was held in the above-styled claim on June 20,

2012, in Mountain Home, Arkansas.  A Prehearing Order was

previously entered in this case on April 16, 2012. 

     In the present matter, proposed stipulations were submitted

by the parties either pursuant to the Prehearing Order, or at the

start of the hearing.  The following stipulations are hereby

accepted: 

1.  The Arkansas Workers’ Compensation Commission has

jurisdiction of the within claim.

2.  The employee-employer-insurance carrier relationship
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existed at all relevant times, including July 5, 2010, at which

time the claimant sustained a compensable cervical injury.

3.  The claimant’s average weekly wage was $450.  Her 

compensation rates are $300, and $225.  

4.  The respondents have controverted this claim for

additional benefits in its entirety.

5.  All issues not litigated herein are reserved under the

Arkansas Workers’ Compensation Act.  

     By agreement of the parties, the issues to be litigated at the

hearing were as follows: 

1.  Constitutional Issues.

2.  Whether the claimant is entitled to additional reasonable

and necessary medical treatment proposed by Dr. Rebecca Barrett-

Tuck for her compensable neck injury. 

     The documentary evidence submitted in this case consists of 

the hearing transcript of June 20, 2012, and the documents

contained therein.  In addition, the claimant’s Constitutional

Brief has also been made a part of the record.  Said Brief is

retained in the Commission’s file.  

  The following witnesses testified at the hearing: the 

claimant, and Phyllis Fowler.    

                          DISCUSSION

           The claimant was forty-one years old at the time of her

admittedly compensable neck injury of July 5, 2010.  She worked
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for Flash Market as manager of a convenience store in Glencoe. 

According to the claimant, she worked anywhere from ninety to 120

hours a week, depending on the number of employees reporting for

work.  

     She gave the following explanation of her admittedly

compensable injury of July 5, 2010:

A. We were defrosting the ice merchandiser and I had left
it open all night.  I was taking the ice out.  It was at the
bottom.  I was pulling the ice bags out.  There were three
or four stuck together.  When I leaned down to pick them
out, I popped from my jaw all the way down to my hip bone on
the left side.  

Q. Okay.  You were trying to jerk them out?

A. I wasn't trying to jerk them out.  I was pulling them
out.

Q. Pulling them out.

A. Just pulling them out.  I was leaned into the machine
pulling them out.

Q. Okay.

A. That's the only way I could reach them.

Q. Okay.

A. And when I pulled them out, they were stuck together. 
I did not realize it till I got them part way up.  And like
I said, I popped from my jaw bone down to my hip.

     The claimant verified that she treated initially with a

nurse practitioner, Karen Fulgham. According to the claimant,

Nurse Fulgham treated her with pain pills, muscle relaxers and

anti-inflammatories. However, the claimant continued with

problems relating to her neck.  Therefore, Nurse Fulgham referred
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the claimant to Dr. Tuck.  According to the claimant, she saw Dr.

Tuck for one visit, and has not seen her since then.  The

claimant testified that the insurance carrier refused to allow

her to return to Dr. Tuck.  She verified that she did not have

the financial ability to treat with Dr. Tuck on her own. 

Therefore, the claimant went to her primary care physician and

she wrote orders for another MRI and physical therapy treatment. 

The claimant admitted to undergoing this treatment.

     As of the date of the hearing, the claimant verified that

she wishes to go back to Dr. Tuck, at the expense of the

insurance company.  

     With respect to her employment at Flash Market, the claimant

stated:

A. One, I got fired on the 22nd(July 22, 2010).

Q.Q. By J&P Flash?

A. Yes, sir.

Q. Why did they fire you?

A. They said my audit was short.

Q. Was it?

A. I don't believe so, no.  It was done the same day we
had groceries come in.  I didn't have all the invoices in so
I had -- I really don't believe it was.

Q. Okay.  In any event, you haven't worked since? 

A. No, sir.

     Regarding her physical condition, the claimant testified
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that she has a great deal of pain.  She stated that she has

headaches every day, and it is very difficult for her to drive. 

The claimant also stated that just in general, it is hard for her

to move around.  On a scale of one to ten, the claimant rated her

pain to be between a seven and a nine.  However, the claimant

admitted that on some days she is fine, other days it hurts to

get up and move around.  She further described her pain as being

an ache, kind of like a toothache all the time.               

     On cross examination, the claimant explained:

Q. Ms. Stout, when you -- had you ever had any problems
with your neck or shoulder or back before?

A. Nothing out of the ordinary.

Q. Or headaches, by the way?

A. Some headaches, yes, but not every day.

     The claimant admitted that she had an MRI of the cervical

spine, which showed mild degenerative changes.  She admitted that

she has been told that she has a bulging disk and a cyst. 

     She testified:

Q. And this cyst may be something unrelated to this
injury?

A. Maybe.  I have no idea.  I've never had an MRI before
so I don't know.

Q. Now, the only person that has mentioned anything about,
well, two doctors have mentioned something about you having
additional treatment in the form of surgery and that was Dr.
Tuck who said if you didn't get better, that might be an
option.  Is that -- but you've only seen her once; is that
right?
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A. I've only seen her the once.

Q. Okay.  So we don't know if that's still an option or
not?

A. I have no idea.

Q. And then you said I believe on your direct testimony
was that your major limitation is these headaches.

A. The pain and the headaches and the shoulder.  I cannot
reach into the refrigerator and grab a gallon of milk with
my left arm.  I'll be sitting there and my hand will go
numb.  If I'm holding anything in that hand, it will drop to
the floor.  I can't lift it up all the way.  I can't wash my
hair with both hands.  I get a burning pain between my neck
and shoulders and sometimes my left breast will just sit
there and throb and move.  The pain radiates down my back. 
Now, I was always taught that when you're in pain like that,
then something's wrong.  There's got to be a cause for it. 
There's got to be a reason.  I just want to know what.  I've
never felt like this until after I got hurt.

Q. What do you think is causing your headaches?

A. It will hurt and it'll burn and then I get a headache.

Q. But we don't have any doctor treating you for headaches
or saying these headaches are associated with this injury.

A. I've talked to two doctors one time.  I've tried to
talk to my doctor.  You know, I just want to know what's
going on.

     The claimant admitted that she was examined by Dr. Kyle. 

She verified that she has seen his report.  The claimant admitted

that she his aware that Dr. Kyle is a neurosurgeon. She denied

that she is able to return to work as opined by Dr. Kyle.  The

claimant explained that she is unable to lift with her left arm. 

It hurts her neck and arm, and she has a lot of problems. She

denied having received any type of benefits since being off work. 
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The claimant specifically denied having received any unemployment

benefits.  

     Upon further questioning, the claimant explained:

Q. And based on what we have or what we know today, are
you saying you need surgery?

A. I don't know what I need.  I really honestly do not.

Q. You don't want surgery?

A. If that's what it's going to take to get better, yes,
sir, I will gladly do surgery but I don't know if that's
what they say I need.  I have no idea.

Q. So nobody's really said you need surgery?

A. Dr. Tuck did say that, you know, after the physical
therapy and after an amount of time, that it was an option,
that if it was not getting better that it might be helped
with surgery.

Q. Are you relieved that Dr. Kyle said that you don't need
surgery?

A. I'm confused.

     On redirect examination, the claimant agreed that she is

very limited in her activities of daily living.  According to the

claimant, she used to be able to clean her house in about two

hours.  Now it takes most all day for her to clean.  She

testified that she has difficulty sleeping.  She tosses and turns

a lot.  The claimant stated that she is unable to sleep on her

left side.  Generally, she has to sleep on her right side, or on

her back.  The claimant gets about six hours of sleep.  However,

she does feel rested in the morning.  According to the claimant,

on a typical day, she spends three to four hours in bed due to
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pain. 

     The claimant testified:

Q. Okay.  Is your condition generally, Nancy, staying
about the same as time has gone on these last two years?  Is
it getting better as time goes on or is it getting worse?

A. It has gotten better since before I, you know, since
when I first got hurt.  But about the last about year, it's
-- it's about the same.

Q. No improvement at all?

A. No.

     On recross examination, the claimant admitted that she

treated at Midway Medical Center due to a headache, in June of

2010.  However, she stated that headache was allergy-related.

     Phyllis Fowler testified on behalf of the claimant.  Ms.

Fowler worked for the claimant at Flash Market for approximately

five months.  She denied that the claimant ever complained of any

neck or shoulder problems prior to her injury at work.

     Ms. Fowler testified:

Q. Okay.  Tell us what you observed about Nancy with
regard to her condition after this injury.

A. Nancy --

Q. You were out there on a regular basis?

A. Yes.  I'm around Nancy two or three times a week.

Q. Why are you around her that often?

A. She and I became good friends after I left Flash
Market.  I went to another company and she and I became good
friends so I was friends with her before this accident
happened.
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Q. Is there a difference between her condition?

A. A big difference.

Q. What is the difference?

A. The difference is Nancy has never before said when she
hurt or didn't hurt or whatever was going on with Nancy was
like the rest of us.  She'd go in, you'd go to work, you'd
do your job, you might have a back ache, but you don't
complain about it and you just go in and you do it and you
go home.  And she was that way.  And if one of us needed
help, we got it, whether it was lifting or mopping or
cleaning or whatever, Nancy was there to help us or show us
what to do.

Q. Was she a good boss?

A. Yes, she was.

Q. She's a hard worker?

A. Very hard worker.

     Ms. Fowler testified that since her injury, the claimant has

not had a lot of energy.  According to Ms. Fowler, the claimant

has been in a lot of pain, and she has seen her cry two or three

times a week.

     On cross examination, Ms. Fowler admitted that she is not a

medically trained person.  She also admitted that she does not

know exactly what is causing the claimant’s problems.     

     A review of the medical evidence of record demonstrates 

that the claimant first sought treatment for her compensable

injury on July 7, 2010, at the Midway Medical Clinic, in Cherokee

Village.  At that time, the claimant came under the care of Karen

Fulgham, an advanced nurse  practitioner:
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SUBJECTIVE

CHIEF COMPLAINT Patient complains of left side of shoulder
and neck pain, also had back injury at work and hurts from
middle to lower back, also having stomch[sic] cramps and
diarrhea.
HPI. Was cleaning the ice merchandiser out on July 5,2010 at
Flashmarket #354 in Glenco; leaning into machine and lifting
the ice out; a large bulk of bagged ice was frozen together;
she did not know that many were stuck together when she
pulled on it, her shoulder/back popped with pain from
shoulder to left hip.  Since this happened, she has had Left
[sic] shoulder and left neck pain and back.  Also having
tingling numbness in the left with associated weakness. 
Taking ibuprofen for pain with minimal results.

Nurse Fulgham gave the claimant a medication regimen.  She

directed the claimant to return to work with limitations of part-

time work, and with no lifting.

     The claimant saw Nurse Fulgham on July 21, 2010, for a

follow-up visit.  At that time, the claimant had a chief

complaint of shoulder and back pain, on the left side.  Although

the claimant’s pain had slightly improved, her pain was still

significant enough to require regular dosing of lortab.  The

claimant reported that the pain in her left shoulder and neck

worsened with trying to pick up her purse, which weighed less

than five pounds.  According to these notes, the claimant’s had

tingling in the left arm that worsened as the day progressed. 

Her left grip continued to weaken.  

     X-rays of the claimant’s cervical spine was taken on August

5, 2010, with an impression of: “No abnormality of the cervical

spine noted.”
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     An MRI of the claimant’s cervical spine was taken on August

6, 2010, with the following impression: “Generalized bulge of the

disk at C5-6 is noted.  It effaces the subarachnoid space but

does not compress the cord nor does it encroach on a neural

foramen.” 

     On August 13, 2010, Nurse Fulgham saw the claimant for a

follow-up visit of her MRI results.  At that time, the claimant

reported that she was dropping things with the left hand due to

weakness of grip.  The claimant had decreased tingling in the

left arm than last exam.  Nurse Fulgham referred the claimant for

consultation with Dr. Tuck for neck pain and bulging disc.

     The claimant next saw Nurse Fulgham on October 4, 2010, for

pain medication refills.  The claimant reported that her neck had

been really sore during the last three days.     

     On December 10, 2010, the claimant underwent initial

evaluation by Dr. Rebecca Barrett-Tuck due to a chief complaint

of neck pain.  Dr. Barrett-Tuck reported, in relevant part:

HPI
Nancy Stout is a 42-year-old lady referred by Dr. Terry
Burns for evaluation of neck and left upper extremity pain. 
Ms. Stout indicated that on July 5th she was pulling some
bags of ice out of the ice machine where she was working as
a manager for the Flash Market when she felt a pop in her
neck and shoulder area.  This was followed by severe pain in
the neck and radiation down the left upper extremity.  She
reports that despite her pain she continued to work until
she saw her family doctor.  She was placed on half days but
indicates that the very next day after seeing her family
doctor with the recommendations for further evaluation she
was fired from her job.  She has had persistent pain since
that time.  She has not worked since that time.  She is
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using pain medication and muscle relaxants on an as-needed
basis as well as anti-inflammatory medication.  She has also
had no other treatment.  She indicates that the pain is
severe in the neck, trapezius area, shoulder, and radiates
down the left arm.  She indicates that there is pain with
range of motion of her shoulder, and, in fact, she is unable
to abduct her shoulder greater than 90 degrees.      

  
                              *****

Test Conclus.
MRI of the cervical spine shows some degenerative changes at
C5-6 with associated disc bulging.  No severe canal
stenosis.
Assessment
1.  Severe posterior neck pain with radiation to the left
upper extremity, decreased range of motion to the left arm.

2.  Disc bulge with associated mild degenerative changes at
C5-6.
PLAN
I have requested the patient be treated with physical
therapy utilizing passive measures as well as range of
motion and relaxation exercises.  In addition, I have asked
for an MRI on the left shoulder due to her complaints of
decreased range of motion and pain involving the shoulder. 
Certainly, she does have an abnormality at C5-C6 that is
very small.  I think surgery could be considered an option
if she fails to improve with conservative treatment.  I will
see her back after physical therapy.        

     An MRI of the claimant’s left shoulder was performed on

August 12, 2011, with the following impression:“Normal MRI

examination of the left shoulder with no evidence for rotator

cuff tear.”

     The claimant underwent an MRI of the cervical spine without

contrast on that same date, with the following impression:

1.  Mild disc bulges are again seen at C5-6 and C6-7,
greater at C5-6.
2.  No significant spinal canal or neuroforaminal narrowing
is noted.  
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     The claimant underwent an independent medical evaluation

with Richard Kyle, on June 6, 2012.  Dr. Kyle addressed the

following questions/issues in his report:

1.  In your opinion, what is Ms. Stout’s 7/5/2010 work
injury diagnosis and current clinical status? (Please
include objective findings.) Her work injury diagnosis is
musculoskeletal strain.  The objective finding is
straightening of the lordotic curve in her cervical spine on
x-ray.  There are no current objective findings, only pain.

2.  Specifically, in your opinion are Ms. Stout’s current
current symptoms related to the 7/5/2010 work related injury 
or an unrelated/pre-existing conditions?  Please provide
supporting rationale.  Her only symptom is pain and she
relates that to the time of her injury.  I do not detect any
permanent objective findings.

3.  Are there any additional treatments or diagnostic
testing indicated as the result of Ms. Stout’s 07/05/2010
injury?  I do not recommend any further treatments or
diagnostic testing at this time, but in lieu of her
complaints of shoulder pain, consideration of a
second/outside radiological reading of her shoulder MRI
would alleviate any doubts that something was missed in the
first reading.  I find it unlikely, but in benefit to the
worker, it seems reasonable.  Her cervical MRI has been
reviewed by Dr. Tuck and I, both Board Certified
Neurosurgeons.

4.  In your opinion, is Ms. Stout a surgical candidate in
regards to the cervical spine for treatment of the 7/5/2010
work injury only?  Ms. Stout is not a surgical candidate in
regards to the cervical spine for treatment of the 7/5/10
work injury.  Her findings of shoulder pain, pain with
motion of the shoulder and shoulder pain when placing the
hand behind the head are all indications not to operate on
the cervical spine for any reason.  In addition, her
cervical spine MRI did not reveal any herniations, cord
compression or nerve root compromise and even if it had,
there were no clinical findings to indicate that surgical
intervention on her cervical spine would be successful in
relieving hr shoulder complaints.  In short, the answer is
No.

5.  If there is no additional treatment, has Ms. Stout
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achieved MMI as the result of her 7/5/2010?  Yes, Ms. Stout
has reached her MMI.

6.  If MMI has been achieved is there any assignment of
permanent partial impairment rating as the result of her
7/5/2010 injury.[sic] There is no assignment of any
permanent partial rating its is Zero(0), in accordance with
the Arkansas Workers’ Compensation Rule 34.    

   
      
                         ADJUDICATION

A.  Constitutional Issues

     The claimant filed a Motion to Recuse and a Brief in support

of said Motion in this matter with the Commission, challenging,

inter alia, the constitutionality of the provisions of the

Arkansas Workers’ Compensation Act that provide for the

establishment of administrative law judges. 

     With respect to the claimant’s Motion for Recusal and 

the balance of the Motion pertaining to the constitutional

challenges, I find that the Arkansas Court of Appeals has soundly

rejected identical arguments that the Arkansas Workers’

Compensation Act is unconstitutional.  See Sykes v. King Ready

Mix, Inc., 2011 Ark. App. 271, ___ S.W. 3d ___(2011); Rippe v.

Delbert Hooten Logging, 100 Ark. 227, 266 S.W. 3d 217 (2007);

Murphy v. Forsgren, 99 Ark. App 223, 258 S.W. 3d 794 (2007); 

Long v. Wal-Mart Stores, Inc., 98 Ark. App. 70, 250 S.W.3d 263

(2007).  

     Under these circumstances, the claimant’s Motion for Recusal

must be denied, and I find her constitutional challenges to be
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without merit.  Accordingly, I find that the Act is

constitutional.  

B.  Additional Medical Benefits 

     In the present matter, the crucial issue for determination

is whether the claimant is entitled to additional reasonable

and necessary medical treatment proposed by Dr. Rebecca Barrett-

Tuck. 

     An employer shall promptly provide for an injured employee

such medical treatment as may be reasonably necessary in

connection with the injury received by the employee.  Ark. Code

Ann. § 11-9-508(a).  The claimant bears the burden of proving

that she is entitled to additional medical treatment.  Dalton v.

Allen Eng'g Co., 66 Ark. App. 201, 989 S.W. 2d 543 (1999).

     After weighing the evidence impartially and without giving

the benefit of doubt to either party, I find that the claimant

proved by a preponderance of the evidence that she is entitled to

additional conservative medical treatment under the care of Dr.  

Barrett-Tuck.  However, based on the entire record currently

before me, the claimant failed to prove her entitlement to

additional medical treatment, in the form of surgery at this

time.

     In the case at bar, the parties stipulated that the claimant
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sustained a compensable injury to her cervical spine on July 5,

2010.  The respondents have paid minimal medical benefits.  The

claimant treated with Nurse Fulgham, Dr. Barrett-Tuck(one-time

visit), and Dr. Kyle for a single visit.  The respondents have

since controverted the claimant’s entitlement to additional

medical treatment by her treating physician, Dr. Barrett-Tuck.

     An MRI of the claimant’s cervical spine was taken on August

6, 2010, which demonstrated “Generalized bulge of the disk at C5-

6. It effaces the subarachnoid space but does not compress the

cord nor does it encroach on a neural foramen.”  It was following

this MRI that Nurse Fulgham referred the claimant for

consultation with Dr. Barrett-Tuck due to neck pain and a bulging

disc.  The claimant saw Dr. Barrett-Tuck on December 10, 2010. 

At that time, Dr. Barrett Tuck opined that the claimant had a

disc bulge with associated mild degenerative changes at C5-6. 

Dr. Barrett-Tuck ordered physical therapy and wrote, “I think

surgery could be considered an option if she fails to improve

with conservative treatment.  I will see her back after physical

therapy.”  

      However, the respondent-insurance carrier controverted the

claim, and the claimant has not been allowed this follow-up visit

with Dr. Barrett-Tuck.  The claimant underwent a second MRI of
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the cervical spine on August 12, 2011, which demonstrated mild

disc bulges again seen at C5-6 and C6-7, greater at C5-6. 

However, no significant spinal canal or neuroforaminal narrowing

was noted.   

     On June 6, 2012, the claimant underwent an evaluation by Dr.

Kyle at the request of the respondents.  At that time, he opined

that the claimant was not a surgical candidate in regards to her

compensable injury of July 5, 2010.  Dr. Kyle noted that the

claimant’s MRI did not reveal any herniations, cord compression,

or nerve root finding, and that there were no clinical findings

to indicate that surgery on her cervical spine would be

successful.

     The claimant’s testimony, and Ms. Fowler’s testimony

demonstrate that the claimant had no prior problems with her neck

before the work related-incident.  However, the claimant admitted

she suffered from prior allergy-related headaches.  Her testimony

demonstrates the magnitude and the frequency of her headaches

increased after her work incident.  The claimant’s credibly

testified that since her work incident, she is unable to lift

even a gallon milk, and that her left arm is weak.  This

testimony is corroborated by the medical evidence of record.      

     Here, the evidence shows that prior to her compensable
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injury, the claimant suffered from degenerative disk disease. 

However, prior to her work incident, the claimant did not have

any problems relating to her neck.  Nor did the claimant have

prior problems with gripping objects, performing her job duties,

or engaging in activities of daily living.  However, the claimant

essentially testified that since her injury, she has continued

with excruciating and immobilizing pain.  According to the

claimant, her injury has resulted in her inability to perform

prior work and engage in certain household cleaning activities. 

Nonetheless, in Williams v. L & M Janitorial, Inc., 85 Ark.

App.1, 145 S.W. 3d 383 (2004), the Arkansas Court of Appeals

pointed out that in workers’ compensation law, an employer takes

the employee as he finds her.  

     Therefore, in light of the persistent nature of the

claimant’s symptoms since the compensable incident, the objective

findings of an acute injury to her neck, in the form of a small

abnormality at C5-6, the fact that the claimant’s preexisting

degenerative condition was asymptomatic prior to her compensable

injury, and based on the expert opinion of Dr. Barrett-Tuck, and

due to all of the other foregoing reasons, I find that the

claimant is entitled to additional conservative medical treatment

for her compensable neck injury of July 5, 2010, under the care
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of Dr. Barrett-Tuck. 

     While I recognize that Dr. Kyle has opined the claimant is

at maximum medical improvement, it is well-settled that a

claimant may be entitled to ongoing medical treatment after the

healing period has ended, if the medical treatment is geared

toward management of the claimant’s injury.  Patchell v. Wal-Mart

Stores, Inc., 86 Ark App. 230, 184 S.W. 3d 31 (2004).  

     With respect to the claimant’s request for surgery, based on

the entire record currently before me, I find that the claimant

has failed to prove by the preponderance of the evidence her

entitlement to surgery at this time.  Here, Dr. Barrett-Tuck

opined that surgery “could” be an option if the claimant fails to

improve with physical therapy.  I find that the foregoing is

insufficient to establish a “definitive” recommendation for

surgery at this time.  I attach evidentiary significant weight to

Dr. Kyle’s expert opinion wherein he stated that the claimant is

not a surgical candidate because her MRI did not reveal any

herniations, cord decompression, or nerve root compromise.

     I think it is noteworthy that the claimant even testified

that her condition has improved since her injury, but has stayed

the same over the last year.     

     Pursuant to  Ark. Code Ann. § 11-9-508, the respondents are



20

liable for the expense of the additional conservative treatment, 

by her treating physician, Dr. Barrett-Tuck.

             FINDINGS OF FACT AND CONCLUSIONS OF LAW   

1.  The Arkansas Workers’ Compensation Commission has 
         jurisdiction of the within claim.

2.  The employee-employer-carrier relationship existed 
         at all relevant times, including July 5, 2010, at  
         which time the sustained a compensable cervical injury.
         

3.  The claimant is entitled to a temporary total 
         disability rate of $300, and a permanent partial
         disability rate of $225.

4.  The respondents have controverted this claim for         
    additional benefits in its entirety.

     5.  The claimant’s Motion to Recuse is hereby denied.        
         I find that the Act is not unconstitutional.

6.  The claimant proved by a preponderance of the       
    evidence her entitlement to additional conservative 
    treatment under the care of Dr. Barrett-Tuck,       
    pursuant to the provisions of Ark. Code Ann. §      
    11-9-508.  Therefore, the respondents are liable    
    for the expense of this treatment under the Act. 

         However, the claimant failed to prove by the             
         preponderance of the evidence her entitlement to 
         neck surgery at this time.

7.  All issues not litigated herein are reserved under the
         Arkansas Workers’ Compensation Act. 
  
                              AWARD

     The respondents are directed to pay medical  benefits in

accordance with the Findings of Fact and Conclusions of Law set

forth herein this Opinion.       

     IT IS SO ORDERED.
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__________________________
CHANDRA HICKS
Administrative Law Judge
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