
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NO. F901199

W. J. STONE, EMPLOYEE CLAIMANT

MILLWOOD TRUCKING, INC.,
EMPLOYER RESPONDENT

CHEROKEE INSURANCE CO.,
INSURANCE CARRIER/TPA RESPONDENT

OPINION FILED MAY 22, 2012

Hearing conducted before ADMINISTRATIVE LAW JUDGE MARK
CHURCHWELL, in Arkadelphia, Clark County, Arkansas.

The claimant, W. J. STONE, was unrepresented and appeared
pro se.

The respondents were represented by HONORABLE R. SCOTT
ZUERKER, Attorney at Law, Fort Smith, Arkansas.

STATEMENT OF THE CASE

A hearing was held in the above-styled claim on

April 20, 2012, in Arkadelphia, Arkansas.  A Prehearing

Order was entered in this case on March 1, 2012.  The

following stipulations were submitted by the parties and are

hereby accepted:

1. The Commission has jurisdiction.

2. The employee/employer/carrier relationship existed
at all relevant times, including on or about
January 13, 2009.

3. The claimant sustained a compensable back injury
on or about January 13, 2009.

4. Respondents controvert claimant’s entitlement to
any benefits in the form of medical treatment
and/or indemnity benefits subsequent to May 12,
2009.

5. Respondents accepted this claim as compensable and
paid all appropriate medical expenses and
indemnity benefits through May 12, 2009.
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6. The claimant’s average weekly wage of $726.00
entitles him to compensation rates of $484.00 per
week for temporary total disability and $363.00
per week for permanent partial disability
benefits.  

By agreement of the parties, the issues to be litigated

and resolved at the present time were limited to the

following:

Claimant:

1. Whether the additional medical treatment claimant
has had on his back after May 12, 2009, was
reasonable, necessary, and related to his
compensable injury such that respondents should be
ordered to pay for same.

2. Whether claimant is entitled to temporary total
disability benefits during the time period from on
or about May 12, 2009, until a date yet to be
determined.

3. Medication.

4. Proposed surgery to fix disc.

Respondents:

1. Additional medical benefits.

2. Temporary total disability benefits.

The record consists of the April 20, 2012, hearing

transcript and the exhibits contained therein.  

DISCUSSION

The claimant was employed by Millwood Trucking as a

truck driver in January of 2009.  He sustained an admittedly

compensable low back injury when his foot slipped while

backing down after putting in load locks.  (T. 11) 
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Mr. Stone received a course of medical treatment paid

for by the respondents between January 23, 2009, and May 12,

2009, when Dr. Justin Seale, an orthopedist, released Mr.

Stone at maximum medical improvement with no work

restrictions. (C. Exh. 1 p. 52) During the course of that

treatment, Mr. Stone was off work and underwent physical

therapy, a lumbar MRI, and one epidural steroid injection.

(T. 15-16, C. Exh. 1 p. 10, 12, 15-16, 18, 51) According to

Dr. Seale’s records, the L3-4 injection significantly

improved Mr. Stone’s lower extremity symptoms, and Dr. Seale

highly recommended against surgery to treat Mr. Stone’s back

pain. (C. Exh. 1 p. 52)

Mr. Stone’s family physician is Dr. Alan Fox.  His

records indicate that after Dr. Seale released Mr. Stone,

Mr. Stone presented to Dr. Fox for back pain on May 21,

2009.  Dr. Fox’s records indicate that Dr. Fox referred Mr.

Stone to Dr. Scott Schlesinger, a neurosurgeon, on June 2,

2009. (C. Exh. 1 p. 53, 59) Dr. Schlesinger’s reports in

evidence indicate that Dr. Schlesinger performed three L5-S1

epidural steroid injections between July 14, 2009, and

August 11, 2009.  The final medical report in evidence, from

Dr. Eren Erdem, indicates that Dr. Erdem performed 

right-sided lumbar facet joint injections at the L3-S1

levels of Mr. Stone’s spine on September 9, 2009. (C. Exh. 1

p. 65 - 72)
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1Mr. Stone was 71 years old at the time of his injury.

Mrs. Stone testified that her husband’s medical

treatment, except for deductibles, has been covered by

Medicare1, and a Medicare supplement through Mutual of

Omaha. (T. 48) Mrs. Stone testified that her husband

presently takes two medications that he wants insurance to

pay for: Gabopentin and hydrocodozone (phonetic).  Mrs.

Stone testified that her husband has been taking these

medications since he got hurt. (T. 45) Mrs. Stone testified

that surgery is an option for her husband. (T. 46) Mrs.

Stone testified that she is not aware of any doctors giving

her husband slips to be off work after Dr. Seale returned

him to work. (T. 47) 

Mr. Stone testified that Dr. Schlesinger indicated that

surgery is the only way to stop his problem. (T. 20) Mr.

Stone testified that he saw a doctor in Texarkana who wanted

to know who had released Mr. Stone to work.  Mr. Stone

testified that he replied that he thought he had been

released to work, but that he would require more pain pills

or something in order to return to work. (T. 21) Mr. Stone

testified that his wife has to wait on him hand and foot.

(T. 22) Mr. Stone testified that Dr. Seale was going to do a

surgery, but a girl went into his office and talked to Dr.

Seale for close to an hour after talking to Mr. Stone and

asking who he was. (T. 22) Mr. Stone testified that he
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didn’t have any actual back pain, other than a time or two,

before the incident at Budweiser. (T. 31-32) Mr. Stone

testified that no doctor has taken him off work since May of

2009. (T. 40)

Issue 1: Evidentiary Hearsay Objections

Mr. Zuerker raised seventeen hearsay objections during

the course of the hearing. I note that the Arkansas Supreme

Court has previously explained in St. Paul Ins. Co. v.

Touzin, 267 Ark. 539, 592 S.W.2d 447 (1980):

First, the compensation law provides that the
Commission is not bound by technical rules of
evidence or procedure, but may "conduct the
hearing in a manner as will best ascertain the
rights of the parties." [Citation omitted].
Professor Larson discusses at length the cases
construing such provisions in workers'
compensation statutes. He concludes that the
factfinders are expected to adhere to basic rules
of fair play, such as recognizing the right of
cross examination and the necessity of having all
the evidence in the record. On the other hand, a
compensation commission undoubtedly has expertise
much superior to that of a jury in the weighing of
testimony and should therefore be left to
determine the probative value of hearsay testimony
and other proof that might not be admissible in a
court of law. Larson, Workmen's Compensation Law,
79.00 and 79.80 79.84 (1976).

Having found no subsequent guidance from the Courts or

the Legislature limiting or reversing Touzin, I find that

the proffered hearsay testimony is accepted into the record. 

However, I point out that Mr. Stone’s hearsay testimony

objected to (1) on page 14, line 1 - page 15 line 3; (2) on

page 17, lines 13 - 17; (3) on page 17, line 24 - page 18,

line 3; (4) on page 18 line 12 - 13; (5) on page 19 lines 7
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- 8; (6) on page 19, lines 12 - 15; (7) on page 19, lines 18

- 19; (8) on page 20, lines 9 - 12; (9) on page 20, lines 13

- 21; (10) on page 21, lines 7 - 12; (11) on page 22, line

6; (12) on page 22, line 12 - page 23, line 4; (13) page 27,

lines 17 - 20; (14) page 27, lines 22 - 25; and Mrs. Stone’s

testimony (15) on page 47, lines 1; and (16) on page 47,

lines 9 - 11, was not actually responsive to the questions

asked by this examiner to Mr. and Mrs. Stone, and as

discussed further below, the potentially pertinent hearsay

testimony is not corroborated by any of the documents

presented into evidence. I am ultimately according the

uncorroborated hearsay testimony objected to very little

weight on the issues raised by Mr. Stone.

Mr. Stone’s hearsay testimony relating to a discussion

at the Budweiser Brewery in January of 2009, (17) on page

10, lines 12 - 16, while perhaps responsive to the open-

ended question asked, has no relevance whatsoever to the

request for additional benefits beginning in May of 2009

presently at issue in this case since the respondents have

already acknowledged that a compensable injury in fact

occurred on or about January 13, 2009.  Consequently, there

is no reason to consider this hearsay testimony in

addressing the issues presented in this case.
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Issue 2: Additional Benefits Including Temporary        
              Disability, Medical Treatment, Medication, And 
              Disc Surgery

Temporary disability for unscheduled injuries is that

period within the healing period in which a claimant suffers

an incapacity to earn wages.  Arkansas State Highway &

Transportation Dept. v. Breshears, 272 Ark. 244, 613 S.W.2d

392 (1981).  The healing period ends when the underlying

condition causing the disability has become stable and

nothing further in the way of treatment will improve that

condition.  Mad Butcher, Inc. v. Parker, 4 Ark. App. 124,

628 S.W.2d 582 (1982).

Employers must promptly provide medical services which

are reasonably necessary for treatment of compensable

injuries.  Ark. Code Ann. § 11-9-508(a).  Injured employees

have the burden of proving by a preponderance of the

evidence that medical treatment is reasonably necessary for

treatment of the compensable injury.  Ark. Code Ann. §

11-9-705(a)(3); Jordan v. Tyson Foods, Inc., 51 Ark. App.

100, 911 S.W.2d 593 (1995).  What constitutes reasonably

necessary medical treatment is a question of fact for the

Commission.  Gansky v. Hi-Tech Engineering, 325 Ark. 163,

924 S.W.2d 790 (1996); Air Compressor Equipment v. Sword, 69

Ark. App. 162, 11 S.W.3d 1 (2000).

Medical treatment intended to reduce or enable an

injured worker to cope with chronic pain attributable to a

compensable injury may constitute reasonably necessary
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medical treatment.  Patchell v. Wal-Mart Stores, Inc., 86

Ark. App. 230, 184 S.W.3d 31 (2004).  An employer may also

remain liable for medical treatment reasonably necessary to

maintain a claimant's condition after the healing period

ends.  Artex Hydrophonics, Inc. v. Pippin, 8 Ark. App. 200,

649 S.W.2d 845 (1983).

In the present case, I find that Mr. Stone has failed

to establish by a preponderance of the evidence that he

remained within the healing period for his work related back

injury for any period of time after May 12, 2009, so that he

has failed to establish that he is entitled to any period of

temporary disability compensation after that date.  I also

find that Mr. Stone has failed to establish by a

preponderance of the evidence that any of the additional

medical treatment at issue in this claim is reasonably

necessary for treatment of his work related back injury.

In these regards, Dr. Seale’s report of May 12, 2009,

placing Mr. Stone at maximum medical improvement that day,

persuades me that Mr. Stone’s work related back injury by

that date had become stable so that nothing else in the way

of medical treatment would improve the permanent nature of

his back condition.

In concluding from Dr. Seale’s report that Mr. Stone’s

healing period ended on May 12, 2009, I recognize that Dr.

Schlesinger, a neurosurgeon, performed a series of epidural

steroid injections on Mr. Stone’s back later in 2009, and
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that Dr. Erdem performed one set of facet injections on Mr.

Stone’s back after Dr. Seale released Mr. Stone on May 12,

2009.  I have also considered Mr. and Mrs. Stones’ testimony

that Dr. Seale indicated that back surgery was an option and

that Dr. Schlesinger recommended back surgery and would set

it up if Mr. Stoned requested. (T. 20, 42, 46)

However, Dr. Schlesinger’s reports in evidence make no

reference to surgery whatsoever, and Dr. Seale’s last report

in evidence indicates that Mr. Stone’s primary complaint at

that time was back pain (not leg pain), that Dr. Seale

rarely performs surgery on patients for back pain, and that

in Mr. Stone’s case, Dr. Seale highly recommended against

any surgical intervention. (C. Exh. 1 p. 52) On this record,

the preponderance of the credible evidence establishes that

Mr. Stone is not a surgical candidate.  Consequently, Mr.

Stone has failed to establish that surgery is reasonably

necessary for his work related back injury, and Mr. Stone

has failed to establish that his request for surgical

treatment has extended the healing period for his work

related injury.

Likewise, I recognize that in appropriate cases, the

injections performed by Dr. Schlesinger and/or by Dr. Erdem

may permanently improve a back injury, and may in some cases

extend a healing period for purposes of awarding additional

temporary disability benefits.  However, in this case, I

note that Mr. Stone had already undergone an epidural
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steroid injection before Dr. Seale had found him at maximum

medical improvement. (C. Exh. 1 p. 51) I also note that

there is no indication from either the medical records or

Mr. Stone’s testimony that either Dr. Schlesinger’s steroid

injections or Dr. Erdem’s facet injections improved his back

complaints, either temporarily or permanently.  In addition,

neither Dr. Schlesinger or Dr. Erdem in their reports

indicate that their injections were related to Mr. Stone’s

prior work related injury. Under these circumstances, I find

that Mr. Stone has failed to establish that either Dr.

Schlesinger’s injections or Dr. Erdem’s injections were

reasonably necessary to treat his compensable injury, and

Mr. Stone has failed to establish that either Dr.

Schlesinger’s injections or Dr. Erdem’s injections extended

the healing period for his work related injury past May 12,

2009, when Dr. Seale found Mr. Stone at maximum medical

improvement for his work related injury.

To the extent that Mr. Stone seeks a finding that the

respondents remain liable for his medication and ongoing

medical treatment, I note that the latest medical reports in

the hearing record were dated September 9, 2009, over two

and one-half years before the hearing held on April 20,

2012.  Mr. Stone had the burden of establishing by a

preponderance of the evidence in the record that the

medication for which he seeks reimbursement, and his ongoing

medical treatment at issue, were reasonably necessary in
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connection with the work related injury that he sustained in

January of 2009, over three years before the hearing.  Mr.

Stone did not present medical reports documenting medical

prescriptions and/or ongoing treatment for 2010, 2011, or

2012, and Mr. Stone did not offer any bills or receipts for

the medications for which he contends that he is entitled to

reimbursement.  On the record presented in this case, where

Dr. Seale opined that Mr. Stone reached maximum medical

improvement on May 12, 2009, for his work related injury,

and where Dr. Seale’s opinion does not appear to this

examiner to be based on any material mistake of fact, I find

that Mr. Stone has failed to establish by a preponderance of

the evidence that any of the medical treatment that he has

received after May 12, 2009, or any additional treatment for

his back hereafter, is or will be reasonably necessary in

connection with the work related back injury that Mr. Stone

sustained on or about January 13, 2009.         

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Commission has jurisdiction.

2. The employee/employer/carrier relationship existed
at all relevant times, including on or about
January 13, 2009.

3. The claimant sustained a compensable back injury
on or about January 13, 2009.

4. The respondents controvert the claimant’s
entitlement to any benefits in the form of medical
treatment and/or indemnity benefits subsequent to
May 12, 2009.
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5. The respondents accepted this claim as compensable
and paid all appropriate medical expenses and
indemnity benefits through May 12, 2009.

6. The claimant’s average weekly wage of $726.00
entitles him to compensation rates of $484.00 per
week for temporary total disability and $363.00
per week for permanent partial disability
benefits.  

7. The claimant reached maximum medical improvement
and the end of the healing period for his
compensable back injury on May 12, 2009.  Because
Mr. Stone reached the end of his healing period on
May 12, 2009, Mr. Stone is not entitled to any
period of additional temporary disability
compensation after that date.

8. The claimant has failed to establish by a
preponderance of the evidence that any of the
medical treatment that he has received after
May 12, 2009, or any additional treatment for his
back hereafter, is or will be reasonably necessary
in connection with the work related back injury
that Mr. Stone sustained on or about January 13,
2009.      

ORDER

For the reasons discussed herein, this claim must be,

and hereby is, respectfully denied.  The respondents are

directed to pay the court reporter’s fees and expenses

within thirty (30) days of billing.  

IT IS SO ORDERED.

__________________________
MARK CHURCHWELL
Administrative Law Judge


