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Claimant represented by Mr. Phillip Wells, Attorney at Law, Jonesboro, Arkansas.

Respondent represented by Mr. Phillip Cuffman, Attorney at Law, Little Rock,
Arkansas.

STATEMENT OF THE CASE

A hearing was conducted on January 27, 2012 to determine whether the

claimant was entitled to wage loss disability benefits.

A prehearing conference was conducted in this claim on December 7, 2011,

and a Prehearing Order was filed on said date.  In addition, this claim has been the

subject of previous proceedings and has a lengthy procedural history.  A copy of

the Prehearing Order was introduced as “Commission’s Exhibit 1" and made a part

of the record without objection.

It was stipulated that the employee/employer/carrier relationship existed

between the claimant and respondent #1 at all relevant times, including October 28,

2002; that the claimant sustained a compensable injury to his left upper extremity
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on said date; that he earned sufficient wages to entitle him to compensation rates

of $425 per week for temporary total disability and $319 per week for permanent

partial disability; that respondents #1 paid all appropriate medical expenses to date,

as well as various indemnity benefits, including appropriate temporary total

disability and permanent impairment benefits, and that respondents controverted

claimant’s entitlement to wage loss disability, if any.  

At the hearing, respondent #2, the Second Injury Fund, moved that it be

dismissed as a party respondent.  The claimant pointed out that the Fund was

joined out of a sense of caution and that based upon the facts in this claim, both the

claimant and respondent #1 did not object to the Fund’s dismissal.  Accordingly, an

Interim Order was filed on January 30, 2012, dismissing respondent #2 as a party.

Respondent #1 acknowledged that in the event the claimant was entitled to wage

loss disability, it would be the responsibility of respondent #1.

The sole issue presented for determination was whether the claimant was

entitled to wage loss disability.

Claimant contended, in summary, that as a result of his admitted injury, he

had sustained substantial wage loss disability in an amount to be determine by this

Commission.  The claimant requested a controverted attorney’s fee on any

additional indemnity awarded.

The respondent contended that the claimant was not entitled to any wage

loss disability.
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The claimant was the only lay witness to testify in this claim.   The record is

composed solely of the transcript of the January 27, 2011 hearing, containing

numerous medical reports.

From a review of the record as a whole, to include medical reports,

documents and other matters properly before the Commission, and having had an

opportunity to hear the testimony of the claimant and to observe his demeanor, the

following findings of fact and conclusions of law are made in accordance with Ark.

Code Ann. §11-9-704:

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The stipulations agreed to by the parties are hereby accepted as fact.

3. The claimant has proven by a preponderance of the evidence that he has

sustained wage loss disability, as a result of his October 28, 2002 injury.

After a consideration of the claimant’s age, education, work experience,

medical evidence, and other matters which may reasonably be expected to

affect the claimant’s future earning power, I find that a wage loss disability

of thirty percent (30%) permanent partial disability fairly and accurately

reflects the extent of claimant’s wage loss disability.

DISCUSSION

This is an extremely unusual claim for wage loss disability.  First, I feel
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compelled to point out that I found the claimant to be a most credible witness.  As

will be reflected further below, the record reflects that the claimant is an extremely

hard-working and dedicated worker.  The claimant’s course of conduct and work

history reflects that he has at all times been highly motivated to continue working.

Further, it must be noted that the employer exercised good faith in meeting its

obligations under our workers’ compensation laws, by making various

accommodations to the claimant in order to return him to work, while at the same

time diminishing its liability for indemnity benefits in excess of claimant’s permanent

physical impairment.  In fact, the record reflects that despite an extremely significant

physical injury resulting in substantial impairment, the claimant returned to work for

the employer herein and remained gainfully employed for approximately four years

before he was terminated, allegedly for misconduct.  Clearly, the record reflects that

absent the accommodations made by the employer, the claimant would have at all

times been unable to perform the physical activities that he was capable of

performing prior to the October 28, 2002 admitted injury.  In addition, this claim is

further complicated by the fact that the claimant has undergone a change in his

physical condition following his termination for cause, including having undergone

an additional shoulder surgery performed by Dr. David Collins, an orthopaedic

surgeon in Little Rock, Arkansas.  Dr. Collins became the claimant’s authorized

treating physician, after a dispute arose between the parties concerning the

claimant’s need for a total shoulder replacement shoulder, which was disputed by
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respondents.  Although, respondents continued to pay appropriate follow-up

medical treatment by Dr. Collins following the claimant’s latest surgery, the record

reflects that the claimant is taking prescription narcotic medications, which would

prevent him from performing the type of work that he performed for the employer

herein.

The claimant, Tommy J. Stevens, testified in his own behalf.  The claimant

is 45 years old.  He has a 10th grade education, having dropped out of school in the

11th grade in order to go to work.  The claimant does not have a GED.  He was a

poor academic student.  The record reflects that all of the claimant’s prior jobs have

been extremely physically demanding.  Prior to going to work for the respondent-

employer, the claimant worked for approximately 10 years for a transport company,

both loading and unloading trucks, as well as driving for the transport company in

the state of Louisiana.  The claimant then moved to Arkansas and began working

for the employer, Nettleton Concrete Works, where he remained gainfully

employed, until sustaining his injury on October 28, 2002.  Following numerous and

extensive surgeries, the claimant returned to work on or about May, 2004, and

continued to work for the employer, who provided accommodations, until 2008, at

which time the claimant was terminated for misconduct.  A description of the

claimant’s injury, as well as the claimant’s course of medical treatment is set out

below:

A. I went to Paragould, Arkansas with a load of cement.  I
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backed to the silo.  I had dragged that 100 foot hose
down the side of my tanker.  I laid it up on the fender
like always, went around to the driver’s side, climbed up
on it and hooked it up.  As I was getting down, my truck
was set up with a wet kit.  I don’t know if you all know
what a wet kit is, it’s used for dock trucks and stuff like
that.  We had those hoses on the truck too with the air
lines going to the tanker, and when I was climbing
down, I got tangled up in the lines and I fell off elbow
first and dislocated both my shoulders.

Q. Now, the medical records talk about a significant
amount of treatment you received for both your elbow
and your shoulder, is that correct?

A. Yes, sir.

Q. Have you had surgery on your elbow?

A. Had two surgeries on my elbow.

Q. And you obviously have been treated by Dr. Dickson,
both Glenn Dickson and his son, Brian Dickson, for
your shoulder?

A. Yes, sir.

Q. And in addition, how many surgeries have you had by
the Dickson family?

A. I had one by his dad, five by his son, Brian Dickson,
and one by Dr. Collins.

JUDGE GREENBAUM:  Seven total?
THE CLAIMANT:  Eight surgeries total.
JUDGE GREENBAUM: On your shoulder?
THE CLAIMANT: Two on my elbow, six on my
shoulder.

BY MR. WELLS:

Q. So Glenn Dickson and Brian Dickson did surgeries, and
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then I believe there was an agreement that Dr. Collins,
an orthopedic surgeon in Little Rock, would evaluate
your condition, is that correct?

A. Yes, sir.

Q. Now, the records indicate that Dr. Brian Dickson
recommended that you undergo what is called an
arthroplasty or total shoulder replacement, is that
correct?

A. Yes, sir.
Q. Okay, and workers’ comp sent you to Dr. Collins?

A. Yes, sir.

Q. Have you had the total shoulder replacement?

A. No, sir.

Q. And why is that?

A. Dr. Collins told me I was too young.  He said I needed
to be over 50 because the replacement shoulder only
lasts roughly 15 years, and once the shoulder the
plastic cup in your shoulder wears out, they can’t
replace it.  So they go - - the bone grafts in it would be
metal against bone.  So, basically, he was telling me
that he wanted me to die before the shoulder wears out
again.

Q. Well, he recommended that you be 50 years of age or
older - -

A. Yes.

Q. - - because of this wearing out?

A. Yes.

Q. And Dr. Dickson said that you would be a candidate
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now, is that correct?

A. Yes, sir.

Q. So based on the opinion of Dr. Collins and your current
condition, you have chosen - - you have selected not to
have total shoulder replacement yet?

A. I was going to get it but Dr. Collins said he wouldn’t do
it.  He was my doctor at that time, so I had to do what
he said.

Q. And he also did the surgery on you?

A. Yes.

Q. And as far as the medical treatment to maintain your
condition, you’ve been seeing Dr. Sabu [sic]?

A. Yes, sir.

Q. And what is he doing for you?

A. He give me cortisone shots with steroids in them very
two months, and he’s got me on morphine for the pain.

Q.  And how much morphine are you taking?

A. I take 30 milligrams three times a day.

Q. And that’s prescribed by Dr. Sabu [sic]?

A. Yes, sir. (Tr. 19-22)

As previously noted and reflected above, following multiple surgeries on his

left shoulder, Dr. Brian Dickson, the claimant’s primary treating physician,

recommended a total left shoulder replacement.  Respondents requested a second

opinion, at which time the claimant was referred to Dr. David Collins, an
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orthopaedic surgeon with Arkansas Specialty Orthopaedics in Little Rock,

Arkansas, who specializes in reconstruction and shoulder surgeries. Dr. Collins felt

that the claimant was too young to undergo implant arthroplasty of the shoulder.

Dr. Collins’ recommendations, following a December 21, 2009 evaluation, is set out

below:

RECOMMENDATION:
As long as possible, I would try to avoid implant arthroplasty
of the shoulder.  In that regard, he may benefit from an
arthroscopic debridement once again.  The joint status could
be further determined.  In the presence of significant bone
against bone lesions on the glenoid and humerus, he would be
considered a candidate for implant arthroplasty of the
shoulder.  Alternatives to this include resection arthroplasty,
which is never a good option and glenohumeral arthodesis.
This might be a reasonable option in the presence of endstage
cuff disease or his deltoid was of poor quality. (Jt. Ex. A, p. 39)

The claimant returned to Dr. Collins on February 13, 2010 for a follow-up

examination, at which time Dr. Collins recommended arthroscopic surgery, which

the claimant underwent on February 17, 2010.  Dr. Collins continued to recommend

postponing any implant and referred the claimant to Dr. Calin A. Savu for follow-up

maintenance care.  At the time of the within hearing, the claimant’s treatment

consisted of taking narcotic pain medication for pain.  In addition, Dr. Savu

prescribed Lidoderm patches, as well as a series of subacromial steroid injections

to maintain the claimant’s condition.  In a November 21, 2011 report, Dr. Savu

stated that the claimant required injections every two months.  (Jt. Ex. A, p. 51)

As reflected by the stipulations, respondents have paid and continued to pay
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appropriate medical treatment to date.  In addition, the parties have stipulated that

respondents have paid appropriate indemnity benefits, including both temporary

total disability, as well as permanent impairment benefits, although, the parties

failed to stipulate to the amount of permanent impairment accepted and paid.  It

appears that respondents have accepted and paid a 20% whole body impairment,

based upon an impairment evaluation assessed by Dr. Terence P. Braden in a

report dated December 1, 2005.  The parties indicated that respondents have paid

in excess of $28,000 in permanent disability benefits, which would appear to equate

the 34% impairment to the upper extremity for both the elbow and shoulder

surgeries, corresponding to a 20% impairment to the whole person, based upon the

AMA Guides to Evaluation of Permanent Impairment, 4th Ed. (Resp. Ex. 1) (Tr. 5)

Despite conflicting medical recommendations concerning the claimant’s need

for a total shoulder replacement, the claimant’s entitlement to such surgery is not

at issue.  In fact, the claimant has followed the recommendations of Dr. David

Collins and has elected to delay a total shoulder replacement, due to his relatively

young age, and the fact that such a replacement has a life expectancy of

approximately 15 years.  The claimant candidly acknowledged that he was capable

of working, using his dominant right arm.  In fact, the record reflects that following

the claimant’s termination, he has worked several odd jobs earning wages.

However, given the claimant’s permanent restrictions of lifting no more than 25

pounds with his left upper extremity, and requiring the use of narcotic pain
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medication for pain, the claimant is unable to return to work in the same or similar

jobs that he has held in the past.  The claimant has applied for Social Security

disability benefits and has been denied.  His claim is currently on appeal.  Because

of the conflicting medical evidence, the claimant is in a catch 22 situation,

concerning his need for surgery and his ability to work.  Clearly, the claimant is

highly motivated to continue working.  Again, the claimant has been advised that

he is too young for a total shoulder replacement.  Conversely, the claimant in all

likelihood would be more productive and earn greater wages if he had the use of

both arms when applying for work.  A portion of the claimant’s testimony, which is

illuminating, is set out below:

Q. So Dr. Collins, you were sent to him to consider
whether you needed a total shoulder replacement
which Dr. Nixon [sic] had recommended, is that right?

A. Yes, sir.

Q. And instead of doing that, he did another clean-up, or
what did he do?

A. He went in there and cleaned up, said my bones were
rubbing together.  I ain’t got no cartilage in my shoulder
no more so the bones are rubbing together.  He said,
“Yes, you do need a replacement,” but then he told me
I was too young.

Q. How old are you?

A. I’m 45.

Q. I take it that a total shoulder surgery is something they
don’t like to repeat?
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A. Can’t repeat is what I was told.

Q. So you can only have one?

A. Yes.

Q. That’s the reason he wanted to put it off as long as he
could?

A. Yes, sir.  He said the cup, when that plastic cup wears
out and they go back in there and do a bone graft and
fill in the little holes that they drilled to put that in, then
it would be bone against metal, and then he said the
pain would be three times, four times as worse than
what it is now.

Q. So he says, “Live with the pain, take the shots, and,
eventually, when you get old enough that you are going
to die with this shoulder, we’ll do it?

A. That’s what he said.  You know how doctors
paraphrase, but he said,  “We would rather you die
before your shoulder wears out.”  I know he was just
paraphrasing it but he said that - - I was going to say
something else, but I forgot.

Q. What happens when you turn 50 and they recommend
it, you want to have a longer life expectancy than 80?

A. Well, - -

Q. Or excuse me, 65?

A. Dr. Sabu [sic], I can’t say his name correctly, he told me
that I needed to go back to Dr. Collins and see if I could
get surgery now, because I could get a replacement on
my shoulder now while I’m a younger man and I would
be more productive in my life.  So when I get 55, I
would have me a little nest egg worked up and built up,
besides being 55 and then trying to get a job with a new
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shoulder and try to make some retirement money.  He
encouraged me to get it done now, but they won’t do it.

Q. And you say “they” - -

A. Dr. Collins, my pain doctor.  I ain’t - - well, I meant - - I
get nervous, sorry.

Q. That’s okay.  But given the option of drawing social
security or having a total shoulder surgery, what would
you prefer doing?

A. In a way, I would like to have a shoulder replacement.
I know they say it will never stop the pain in it because
of the bicep muscles and stuff, but I would like to see if
my life would be better with it.  Two good arms instead
of going around worrying if I’m going to pick up my tool
box one day and might pull my shoulder out or
something like that.

Q. Have all of your surgeries been to your shoulder except
the one to the biceps?  In other words, five of your six
surgeries have been to your shoulder and one to the
biceps?

A. I had one across here, one across here, my elbow.

Q. Well, those are our elbows, right.

A. Four up - -

Q. You’ve had two to your elbow?

A. I’ve had six up here, two right here.  I believe that’s
what the count is.

Q. Okay.

A. Two of the surgeries were a long cut where they had to
really cut me open, the rest of them was scope
surgeries.
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Q. I guess your social security claim is out on appeal?

A. Yes, sir, because I was honest. (Tr. 42-45)

The sole issue presented for determination concerns claimant’s entitlement

to wage loss disability.  

ADJUDICATION

Ark. Code Ann. §11-9-522 provides in part:

(b) (1) In considering claims for permanent partial disability benefits
in excess of the employee’s percentage of permanent physical
impairment, the Workers’ Compensation Commission may take
into account, in addition to the percentage of permanent
physical impairment, such factors as the employee’s age,
education, work experience, and other matters reasonably
expected to affect his or her future earning capacity.

(2) However, so long as an employee, subsequent too h is or her injury,
has returned to work, has obtained other employment, or has a bona
fide and reasonably obtainable offer to be employed at wages equal
to or greater than his or her average weekly wage at the time of the
accident, he or she shall not be entitled to permanent partial disability
benefits in excess of the percentage of permanent physical
impairment established by a preponderance of the medical testimony
and evidence.  

(c) (1) The employer or his or her workers’ compensation insurance carrier
shall have the burden of proving the employee’s employment, or the
employee’s receipt of a bona fide offer to be employed, at wages
equal to or greater than his or her average weekly wage at the time
of the accident.

(2) Included in the stated intent of this section is to enable an employer
to reduce or diminish payments of benefits for a functional disability,
disability in excess of permanent physical impairment, which, in fact,
no longer exists, or exists because of discharge for misconduct in
connection with the work, or because the employee left his or her



-15-

work voluntary and without good cause connected with the work.

The wage-loss factor is the extent to which a compensable injury has

affected the claimant’s ability to earn a livelihood.  Emerson Electric v. Gaston, 75

Ark. App. 232,58 S.W.3d 848 (2001).  The Commission is charged with the duty of

determining disability based upon a consideration of medical evidence and other

matters affecting wage-loss, such as the claimant’s age, education, and work

experience.  Emerson Electric v. Gaston, supra.

In determining wage-loss disability, the Commission may take into

consideration the worker’s age, education, work experience, medical evidence, and

any other matters which may reasonably be expected to affect the worker’s future

earning power.  Such other matters are motivation, post-injury income, credibility,

demeanor, and a multitude of other factors.  Glass v. Edens, 233 Ark. 786, 346

S.W.2d 685 (1961); City of Fayetteville v. Guess, 10 Ark. App. 313, 663 S.W.2d 946

(1984); Curry v. Franklin Electric, 32 Ark. App. 168, 798 S.W.2d 130 (1990).  A

claimant’s lack of interest in pursuing employment with her employer and negative

attitude in looking for work are impediments to our full assessment of wage-loss.

Emerson Electric v. Gaston, supra.

The Commission may use its own superior knowledge of industrial demands,

limitations, and requirements in conjunction with the evidence to determine wage-

loss disability.  Oller v. Champion Parts Rebuilders, 5 Ark. App. 307, 635 S.W.2d
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276 (1982).

Finally, Ark. Code Ann. §11-9-102(4)(F)(ii) (Repl. 2002) provides:

(a)     Permanent benefits shall be awarded only upon a determination that the
compensable injury was the major cause of the disability or impairment.

(b)     If any compensable injury combines with a pre-existing disease or condition
or the natural process of aging to cause or prolong disability or a need for
treatment, permanent benefits shall be payable for the resultant condition only if the
compensable injury is the major cause of the permanent disability or need for
treatment.

“Major cause” is defined as more than fifty percent (50%) of the cause.  Ark.

Code Ann. §11-9-102(14) (Repl. 2002).

The claimant is 45 years old.  He has limited education.  The claimant’s work

experience has consisted primarily of physically demanding work, which the

claimant is currently unable to perform, due to his severe impairment and

permanent work restrictions.  Again, I found the claimant to be highly motivated and

credible.  Clearly, the claimant has sustained substantial wage loss disability in

excess of his impairment.  It is unclear why respondents have controverted

claimant’s entitlement to all wage loss disability, given the nature and extent of

claimant’s permanent impairment.  Perhaps, respondents are relying solely upon

the language contained in A.C.A. §11-9-522, because the claimant, in fact, returned

to work for the employer herein, earning his pre-injury wages prior to being

terminated, allegedly for cause.  Respondents’ reliance on A.C.A. §11-9-522 is

misplaced.  First, it is clear that the employer made an accommodation for the
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claimant, which other employers would be unlikely to provide.  The claimant has

significant and permanent impairment.  While I can appreciate the employers intent

to diminish its liability for permanent disability, in my opinion, the claimant does not

have a bona fide and reasonably expectation to become employed at wages

approaching his pre-injury income.  Further, subsection (b) of the aforementioned

section precludes a claim for wage loss benefits as a matter of law only during such

time as the claimant has returned to work, obtained other employment, or has a

bona fide and reasonable obtainable offer to be employed at wages equal to or

greater than the average weekly wage at the time of the accident.  Bealcher v.

Holiday Inn, 43 Ark. App. 157, 868 S.W.2d 87 (1993).

In addition, as previously pointed out, the claimant has undergone an

additional surgical procedure, following his termination of employment by the

respondent, and, at the time of the within hearing required maintenance treatment,

which would preclude the claimant from returning to the same or similar work that

he performed for the employer herein.  After a full consideration of the claimant’s

age, education, work experience, medical evidence and other matters which are

reasonably expected to affect he claimant’s future earning power, I find that the

claimant has sustained a wage loss disability of 30% to the body as a whole.

Accordingly, I hereby make the following:

AWARD

Respondent, Travelers Insurance Company, is hereby directed and ordered
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to pay, to the claimant, wage loss disability benefits at the rate of $319 per week,

beginning the date claimant’s impairment benefits were terminated and continuing

for 135 weeks, representing a wage loss disability of 30% to the body as a whole.

All accrued benefits shall be paid in lump sum and without discount.

Additionally, claimant’s attorney, Phillip Wells, is entitled to the maximum

statutory attorney’s fee on this entire award, pursuant to A.C.A. §11-9-715.

This award shall bear interest at the legal rate until paid.

IT IS SO ORDERED

________________________________
DAVID GREENBAUM
Chief Administrative Law Judge


