
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

WCC NO. F812066

WILLIAM STENGEL, EMPLOYEE CLAIMANT

LOWE’S HOME CENTERS, INC.,
SELF-INSURED EMPLOYER RESPONDENT NO. 1

SEDGWICK CLAIMS MANAGEMENT SERVICES (TPA),
INSURANCE CARRIER RESPONDENT NO. 1

DEATH AND PERMANENT TOTAL
DISABILITY TRUST FUND RESPONDENT NO. 2

OPINION FILED SEPTEMBER 19, 2012

Hearing before Administrative Law Judge Barbara W. Webb on June 21, 2012, in
Hot Springs, Garland County, Arkansas.

The claimant was represented by Mr. James Lucas Graham, Attorney at Law,
Malvern, Arkansas.

Respondents No. 1 were represented by Mr. Randy Murphy, Attorney at Law, Little
Rock, Arkansas.

Respondent No. 2, The Death and Permanent Total Disability Trust Fund, was
represented by Honorable Christy King, Attorney at Law, Little Rock, Arkansas.  By
letter dated June 8, 2012, the Fund waived their appearance at this hearing.

STATEMENT OF THE CASE

A hearing was held on the above-styled claim on June 21, 2012,before

Administrative Law Judge Barbara W. Webb.  A pre-hearing telephone conference

was held on this claim on March 27, 2012.  A copy of the Pre-hearing Order was

introduced into evidence as Commission Exhibit No. 1.  
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By agreement of the parties, the stipulations applicable to this claim are as

follows:

1. The Arkansas Workers’ Compensation Commission has jurisdiction

of this claim.

2. The employer/employee/carrier relationship existed on or about

November 22, 2008, when the claimant sustained a compensable left

knee injury.

3. The claimant would be entitled to compensation rates of $183.00 for

temporary total disability benefits and $154.00 for permanent partial

disability benefits.

4. This claim has been the subject of a prior hearing and opinions filed

on February 10, 2010, by the Administrative Law Judge and on June

7, 2010, by the Full Commission.

5. Respondents’ No. 1 paid temporary partial disability benefits from

April 4, 2009, through February 5, 2010, for a total amount of

$6,776.00.

6. Respondents’ No. 1 has agreed and is currently making payments

toward a 50 per-cent impairment rating to the lower extremity for a

total amount of $14, 168.00.  

7. Respondents’ No. 1 has agreed and are making payments towards a

controverted attorney’s fee on those benefits.   
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By agreement of the parties, the issues presented at the hearing were, as

follows:

1. When the claimant reached maximum medical improvement.

2. Claimant’s entitlement to additional temporary partial disability

benefits from February 5, 2010, to April 20, 2011.

3. Claimant’s entitlement to permanent and total disability benefits.

4. Controversion and attorney’s fees.

5. Payment of outstanding medical bills.  

6. All other issues are reserved.

The record in this case consists of a transcript of the testimony of the

claimant, William Stengel, and the attached exhibits consisting of Commission

Exhibit No. 1 (Pre-hearing Order); Claimant’s Exhibit No. 1 (Clinic Note - Kevin

Rudder, M.D.); Claimant’s Exhibit No. 2 (Medical Bills); Respondents’ No. 1 Exhibit

No. 1 (Deposition of Kevin Rudder, M.D. with exhibits); Respondent No. 2 Exhibit

No. 2 (Letter from King dated 6-8-12). 

CONTENTIONS

The claimant contends that he is entitled to additional temporary partial

weekly compensation benefits from April 3, 2009, through April 20, 2011, when he

reached his MMI date.    Claimant also contends that he is entitled to Permanent

and Total Disability benefits due to the facts and circumstances herein, namely, that

the compensable injury has prevented claimant from working and will prevent him

from working in the future.  At this time, claimant is only qualified to perform tasks
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similar to those he performed at Lowe’s, which require standing for long periods on

hard surfaces.  Claimant cannot perform said tasks because standing on hard

surfaces for extended periods causes his knee to swell and is extremely painful.

As such, he is unable to work and since he has reached MMI, will not be able to

work in the future.  Absent the compensable injury to his knee, claimant would still

be employed, or would be able to work and earn an income.

Respondents No. 1 contend that the claimant has received all benefits to

which he is entitled.

Respondent No. 2, Trust Fund, contends that if the claimant is found to be

permanently and totally disabled, the Trust Fund stands ready to commence weekly

benefits in compliance with Ark. Code Ann. §11-9-502.  Therefore, the Trust Fund

has not controverted the claimant’s entitlement to benefits. 

DISCUSSION

The claimant is 65  years old.  He is a retired school teacher from the State

of Illinois.  He taught school for 28 years.  He has two Master’s Degrees; one in

physical education and another in dance and communicable diseases.   He

receives a retirement pension in the amount of $4,000.00 per month from the State

of Illinois.  He also receives $274.00 per month in social security retirement

benefits.  He moved to Arkansas seven years ago.  He began working part-time at

Lowe’s two years ago.  He worked 35 hours per week.  His wife teaches at Lake

Hamilton Intermediate School.
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Stengel suffered a left knee injury while working for Lowe’s.  He was treated

by Dr. Kevin Rudder.  He underwent a total knee replacement surgery on February

6, 2009.  He saw Dr. Rudder in October of 2009 and in April of 2011.  Stengel

explained that between October of 2009 and April of 2011, he would call the doctor

every two months to report the fact that he still had the same pain and could not

walk on concrete.  In April of 2011, he was found to be at maximum medical

improvement and evaluated for an impairment rating.  Stengel testified that he tried

to return to work in April of 2009 on light duty but couldn’t work after three days due

to the fact that his knee kept swelling.  He went to physical therapy.  He purchased

a compression machine to solve an edema problem.  He also incurred additional

out-of-pocket expenses.  He had to be on oxygen at home for two to three weeks

because the anesthesiologist made a mistake during his surgery and he stopped

breathing.  He explained that there are outstanding liens from St. Joseph’s Hospital,

Nationwide Medical, and National Park Hospitals for medical bills that are owed for

treatment related to his knee.

Stengel testified that he cannot walk on concrete for any extended period of

time and cannot return to work at Lowe’s.  He cannot sit for more than two hours

because his knee swells and stiffens.  Stengel explained that he would work if he

could and had tried to come back to work.  Prior to his injury, he did not miss a day

of work for two years.  He does not have any other problems that would prevent him

from work absent his left knee.  He denied inquiring with Dr. Tucker about obtaining

disability on December 10, 2008, prior to his knee injury. Tucker’s records showed
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that Stengel had written down all of his conditions for the purpose of obtaining

disability – epilepsy and restless leg syndrome, and some sleep apnea.  Stengel

agreed that he was working as a custodian at Lowe’s Home Center at that time as

reflected in Tucker’s notes.   Stengel testified that he had a total right knee

replacement twenty years prior to the injury to his left knee. He agreed that when

he saw Dr. Rudder in June and August of 2011, his complaints were for his right

knee. 

Stengel testified that he taught at Lake Hamilton for a year prior to his

surgery.  He explained that he lost “the edge” and voluntarily quit and went to work

at Lowe’s. He testified that he was not able to teach because he could not stand up

to lecture, cannot walk more than two hours, and cannot do physical education.  He

explained that Dr. Rudder wanted him to have a total right knee replacement.  He

testified that his right knee does not cause him pain or prevent him from doing

activities, but that his left knee does.  His right knee has not caused him to miss

work.  He has not seen Dr. Tucker, his neurologist since 2008. 

Dr. Rudder testified by deposition.  His is an orthopedic surgeon.  He

performed a total left knee procedure on Stengel on February 6 2009.  He testified

that Stengel’s complaints were for his right knee and complaints that he was having

to put a lot of pressure on his left knee.  He did not see Stengel during 2010.

Rudder testified that the x-rays showed that there was no loosening or breaking

down of the procedure on the left knee and also showed excellent position of the

total left  knee replacement.  Rudder explained that Stengel had a very old knee



Stengel - F812066 - 7 -

replacement on the right side that he did not perform.  He testified that at follow-up

visits in February, May, and July of 2009, the x-rays showed good healing and good

positioning of the left knee.  He explained that he had recommended physical

therapy and expected him to get a little more stamina, but did not expect him to be

able to stand for an eight hour period and placed him on work restrictions.  Stengel

was released to return to work by the five month post-op with restrictions.  He saw

him again in October of 2009 and noted that Stengel would probably be at

maximum medical improvement at one year post surgery.   Rudder explained that

some of the medical literature suggests a six to eighteen month maximum healing

period for a knee replacement.   Rudder explained that he did not see Stengel

again until April of 2011.  He could not testify whether he was at maximum medical

improvement at an earlier date, but that he did expect him to reach maximum

medical improvement within the one year time frame.  He was not aware of any

problems in 2010 that would have extended the normal healing period.  Rudder

rated him on the basis that he had a fair result because of his continued pain

complaints.  The rating was based on the injury and the degenerative arthritis which

required a total knee replacement.  Rudder explained that Stengel was placed on

work restrictions as a result of the combination of having both knees replaced.  He

observed that Stengel’s right knee was more permanently problematic.  He has

recommended that Stengel have a revised procedure on the right knee, but it has

not been scheduled.  
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Rudder testified that prolonged standing will cause the knee to hurt in people

with knee replacements because of the different interface between the total knee

and the bone.  He agreed that Stengel would have difficulty standing on concrete

for extended periods of time, loading appliances, and other job requirements that

require him to lift, push, or stand.  

End of Healing Period and Temporary Partial Disability Benefits

The Arkansas Workers’ Compensation Act does not define maximum medical

improvement.  However, Ark. Code Ann. § 11-9-102(12) states that “‘healing period’

means that period for healing of an injury resulting from an accident.  The healing

period ends when the underlying condition causing the disability has become stable

and nothing in the way of treatment will improve that condition.  Clairday vs. The

Lilly Company, Inc., No. CA05-696, (April 19, 2006).  The healing period continues

until the employee is as far restored as the permanent character of his injury will

permit, and if the underlying condition causing the disability has become stable

and nothing further in the way of treatment will improve that condition, the healing

period has ended.  The persistence of pain may not of itself prevent a finding that

the healing period is over, provided that the underlying condition has stabilized.

Mad Butcher, Inc. v. Parker, 4 Ark. App. 124, 628 S.W.2d 582 (1982); Arkansas

Highway & Transportation Department v. McWilliams, 41 Ark. App. 1, 846 S.W.2d

670 (1993); Harvest Foods v. Washam, 52 Ark. App. 72, 914 S.W.2d 776 (1996).
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In the instant case, the evidence demonstrates that the claimant was found

to be at maximum medical improvement by Dr. Rudder on April 11, 2011.  The

Respondents argue that the claimant reached maximum medical improvement on

February 6, 2010, based on the doctor’s projections that Stengel should reach

maximum medical improvement within one year of his total left knee replacement

and did not seek medical treatment related to his left knee during the entire year of

2010.  The claimant contends that he continued to have problems with his left knee

and was not found to be at maximum medical improvement until he returned to Dr.

Rudder on April 11, 2011.  Dr. Rudder testified that he could not tell whether the

claimant had reached maximum medical improvement prior to April 11, 2011, since

he did not see him between October of 2009 and April of 2011.   Based  on the

evidence, I find that the claimant has proven by a preponderance of the evidence

that he reached maximum medical improvement in connection with his left knee on

April 11, 2011.   

Claimant is contending that he is entitled to additional temporary partial

disability benefits.  The claimant is entitled to temporary partial benefits for his

scheduled injury during his healing period or until he returns to work.  Ark. Code

Ann. §11-9-521 (a) (Repl. 2002); Wheeler Constr. Co. v. Armstrong, 73 Ark. App.

146, 41 S.W.3d 822 (2001). The healing period ends when the underlying condition

causing the disability has become stable and nothing further in the way of treatment

will improve that condition.  Mad Butcher, Inc. v. Parker, 4 Ark. App. 124, 628

S.W.2d 582 (1982). 
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The parties have stipulated that the claimant was paid temporary partial

disability benefits from April 4, 2009, until February 6, 2010, after he was released

to return to work.   The claimant testified that he attempted to return to work at

Lowe’s in April of 2009 but was unable to continue the work after three days due to

the job requirements. However, there is no indication in the record that the claimant

sought other employment within his restrictions after April of  2009.   Therefore, I

find that the claimant has failed to prove that he is entitled to additional temporary

partial disability benefits.

Outstanding Medical Expenses

The claimant has testified that he has outstanding medical expenses related

to his compensable left knee injury.  He testified that some of the expenses were

paid by him out of pocket and some bills remain unpaid to certain medical

providers. A review of the claimant’s testimony and Claimant’s Exhibit No. 2 reflect

that these expenses are reasonable and related to the medical treatment of his

compensable injury.  Therefore, I find that claimant has proven that he is entitled

to the payment of the outstanding medical expenses as set forth in Claimant’s

Exhibit 2.

Permanent and Total Disability

In the instant case, it has been determined that the claimant suffered a

compensable left knee injury and was paid temporary total disability benefits and

 permanent partial disability benefits based on anatomical impairment ratings.  The

claimant now contends that he is permanently and totally disabled. 
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The Arkansas Workers’ Compensation Law provides that when an injured

worker’s disability condition becomes stable and no further treatment will improve

that condition, the disability is deemed permanent.  If the employee is totally

incapacitated from earning a livelihood at that time, the employee is entitled to

compensation for permanent and total disability.  See, Minor v. Poinsett Lumber &

Manufacturing Co., 235 Ark. 195, 357 S.W.2d 504 (1962). 

The wage-loss factor is the extent to which a compensable injury has

affected the claimant’s ability to earn a livelihood.  Emerson Electric v. Gaston, 75

Ark. App. 232, 58 S.W.3d 848 (2001).  To be entitled to any wage-loss disability

benefit in excess of permanent physical impairment, a claimant must first prove, by

a preponderance of the evidence, that he or she sustained permanent physical

impairment as a result of a compensable injury.  Wal-Mart Stores, Inc. v. Connell,

340 Ark. 475, 10 S.W.3d 727(2000).  The Commission is charged with the duty of

determining disability based upon a consideration of medical evidence and other

matters affecting wage loss, such as the claimant’s age, education, and work

experience.  Emerson Electric v. Gaston, supra.

In determining wage loss disability, the Commission may take into

consideration the workers’ age, education, work experience, medical evidence and

any other matters which may reasonably be expected to affect the workers’ future

earning power. Such other matters are motivation, post-injury income, credibility,

demeanor, and a multitude of other factors. Glass v. Edens, 233 Ark. 786, 346

S.W.2d 685(1961); City of Fayetteville v. Guess, 10 Ark. App. 313, 663 S.W.2d
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946(1984); Curry v. Franklin Electric, 32 Ark. App. 168, 798 S.W.2d 130(1990).  In

considering factors that may affect an employee’s future earning capacity, the

Commission considers the claimant’s motivation to return to work, since a lack of

interest or a negative attitude impedes the assessment of the claimant’s loss of

earning capacity.  Emerson Electric v. Gaston, supra. 

The Commission may use its own superior knowledge of industrial demands,

limitations, and requirements in conjunction with the evidence to determine wage-

loss disability.  Oller v. Champion Parts Rebuilders, 5 Ark. App. 307, 635 S.W.2d

276 (1982).

Ark. Code Ann. § 11-9-102(4)(F)(ii) (Repl. 2002) provides:

(a)  Permanent benefits shall be awarded only upon a determination
that the compensable injury was the major cause of the disability or
impairment.

(b)  If any compensable injury combines with a preexisting disease or
condition or the natural process of aging to cause or prolong disability
or a need for treatment, permanent benefits shall be payable for the
resultant condition only if the compensable injury is the major cause
of the permanent disability or need for treatment.

“Major cause” is defined as more than 50% of the cause.  Ark. Code Ann. §

11-9-102(14) (Repl. 2002).

Further, “disability” is defined as an “incapacity because of compensable

injury to earn, in the same or any other employment, the wages which the employee

was receiving at the time of the compensable injury.”  Ark. Code Ann. § 11-9-102(8)

(Supp. 1999).
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Considering the context in which the terms “permanent benefits” and

“disability” are used in Ark. Code Ann. § 11-9-102(5)(F)(ii), the amendments of Act

796 clearly impose a requirement on a claimant seeking compensation for a

permanent decrease in earning capacity to show that the compensable injury was

the major cause of any decrease in earning capacity to obtain an award of

permanent disability benefits.

In the present case, the claimant testified that he is not longer able to stand

for periods of time and that his left knee injury has effectively rendered him

permanently and totally disabled.  The sole issue in adjudicating his claim for

permanent total disability is whether he is capable of earning some meaningful

wages in at least some capacity. The claimant has failed to prove by a

preponderance of evidence that he is unable to earn any meaningful wages in any

capacity. 

In the instant case, the claimant was released to return to work with

restrictions on standing, lifting, and pushing.  The evidence clearly demonstrates

that the claimant is not able to return to his full duties at Lowe’s which required him

to stand on concrete for extended periods of time and lift heavy appliances.

However, there is no medical evidence to support the contention that  the claimant

is totally unable to work.  In my opinion, based on the claimant’s age, education,

work experience, medical evidence and other matters, the claimant has not met his

burden of proving that he is permanently and totally disabled.

FINDINGS OF FACT AND CONCLUSIONS OF LAW
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1. The Arkansas Workers’ Compensation Commission has jurisdiction

of this claim.

2. The employer/employee/carrier relationship existed on or about

November 22, 2008, when the claimant sustained a compensable left

knee injury.

3. The claimant would be entitled to compensation rates of $183.00 for

temporary total disability benefits and $154.00 for permanent partial

disability benefits.

4. This claim has been the subject of a prior hearing and opinions filed

on February 10, 2010, by the Administrative Law Judge and on June

7, 2010, by the Full Commission.

5. Respondents’ No. 1 paid temporary partial disability benefits from

April 4, 2009, through February 5, 2010, for a total amount of

$6,776.00.

6. Respondents’ No. 1 has agreed and is currently making payments

toward a 50 per-cent impairment rating to the lower extremity for a

total amount of $14, 168.00.  

7. Respondents’ No. 1 has agreed and are making payments towards a

controverted attorney’s fee on those benefits.   

8. The claimant reached maximum medical improvement on April 11,

2011.
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9. The claimant has proven by a preponderance of the evidence that he

is entitled to payment of the outstanding medical bills and

reimbursement of out-of-pocket expenses as reflected in Claimant’s

Exhibit No. 2.

10. The claimant has failed to prove by a preponderance of the evidence

that he is entitled to additional temporary partial disability benefits

from February 5, 2010, to April 20, 2011.

11. The claimant has failed to prove by a preponderance of the evidence

that he is entitled to permanent and total disability benefits.

AWARD

The respondents are hereby directed and ordered to pay the outstanding

medical benefits in accordance with the findings of fact and conclusions of law set

forth herein.  There is no attorney’s fee awarded since the claimant has not been

awarded additional disability benefits.  All accrued sums shall be paid in a lump

sum without discount, and this award shall earn interest at the legal rate until paid,

pursuant to Ark. Code Ann. § 11-9-809.  See, Couch v. First State Bank of Newport,

49 Ark. App. 102, 898 S.W.2d 57 (1995).  

IT IS SO ORDERED.

________________________________
BARBARA WEBB
Administrative Law Judge
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