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 BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NO. F803919

SHAWN D. STARK
EMPLOYEE CLAIMANT

REMAN CO.,                                
EMPLOYER                                         RESPONDENT NO. 1 
                                                 
WESTPORT INSURANCE CORP., 
INSURANCE CARRIER                                RESPONDENT NO. 1 
         
DEATH & PERMANENT TOTAL DISABILITY
TRUST FUND                                       RESPONDENT NO. 2

OPINION FILED FEBRUARY 10, 2012 

A hearing was held before Administrative Law Judge Chandra Hicks, 
in Little Rock, Pulaski County, Arkansas.

The claimant was represented by The Honorable C. Michael White,
Attorney at Law, Little Rock, Arkansas.      

Respondents no. 1 were represented by The Honorable William C.
Frye, Attorney at Law, North Little Rock, Arkansas.

Respondent No. 2 was represented by The Honorable Christy King,
Attorney at Law, Little Rock, Arkansas.  Ms. King did not appear
at the hearing.  
   
                                        STATEMENT OF THE CASE

     A hearing was held in the above-styled claim on December 19,

2011, in Little Rock, Arkansas.  A prehearing telephone

conference was held in this matter on October 31, 2011.  A

prehearing order was entered on that same day.  This prehearing

order set forth the stipulations offered by the parties, their

contentions, and the issues to be litigated.

     The following stipulations were submitted by the parties,
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either pursuant to the prehearing order or at the start of 

the hearing.  The following stipulations are hereby accepted: 

     1.  The Arkansas Workers’ Compensation Commission has

jurisdiction of the within claim.

2.  The employee-employer-carrier relationship existed at

all relevant times, including April 17, 2008.

3.  The claimant sustained an admittedly compensable injury

to his low back on April 17, 2008.

4.  Respondents no. 1 accepted compensability.

5.  Respondents have paid some benefits, including

medical benefits, temporary total disability benefits, and

permanent partial disability benefits for a 10% physical

impairment.

6.  The claimant treated with Dr. Scott Schlesinger, who

performed surgery and assigned a 10% permanent physical

impairment.     

7.  The claimant’s average weekly wage at the time of his

compensable injury was $480.00.  Claimant’s compensation rates

are $320.00 for temporary total disability, and $240.00 for

permanent partial disability.

8.  The claimant reached maximum medical improvement as of

February 9, 2009.

9.  Respondents no. 1 have controverted the claimant’s

entitlement to any benefits not previously paid. 
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By agreement of the parties, the following issues were

litigated at the hearing:

1.  Whether the claimant is entitled to a permanent partial

impairment rating of 10%.

2.  Claimant’s entitlement to permanent and total disability,

or in the alternative wage-loss disability.

3.  Whether the medical treatment under the care of Drs.

Herring and Garlapati is reasonable and necessary.

The parties’ contentions are set out in their responses to

the Prehearing Questionnaire and are hereby incorporated by

reference.  The parties also made additional contentions during

the hearing.  These are set forth in the hearing transcript, and

are hereby incorporated herein by reference. 

     The documentary evidence submitted in this case consists of

the hearing transcript of December 19, 2011, and the documents

contained therein.  The claimant’s Deposition of February 23,

2011, has been marked as Respondents’ Exhibit No. 2.  It is

retained in the Commission’s file.  Dr. Scott Schlesinger’s

deposition of May 20, 2011 has been marked as Respondents’

Exhibit No. 3.  It is retained in the Commission’s file.         

     The following witnesses testified at the hearing: the

claimant, Judy Stark, Sandy Edleman, and Heather Taylor.

                          DISCUSSION

     At the time of the hearing, the claimant was 38 years old. 
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He is a high school graduate, with no special training.  At the

time of his compensable injury, the claimant worked for Reman

performing job duties as a backhoe operator, maintenance person, 

roofer, and other general duties.  His prior work experience

includes, heavy construction work, and heavy equipment operator. 

The claimant has also worked for a couple of grocery stores.  

     The claimant gave the following description of his

compensable event of April 17, 2008:

Q Okay.  Briefly tell the Judge what happened.

A We was pouring concrete underneath some stairs. 
They're called stoops underneath, and we was pulling the
concrete with a come-along.   I was bent over, and I pulled
straight back, and when I did pulled all that concrete
weight and popped that disk, and I went to the ground then.

Q Okay.  When you say you went to the ground, what sort
of symptoms were you experiencing?

A Well, excruciating pain in my lower back.

Q Was it just in your low back, or were you experiencing
pain elsewhere?

A It was in my lower back.

Q Did you report the injury?

A Yes, sir, I reported it.

Q Who did you report it to?

A To Sandy Edleman.

     The claimant went to Baptist Medical Center, in Little Rock,

and was told to go over to Dr. Greenberg’s office.  He was next

referred to Dr. Schlesinger.  According to the claimant, he was
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initially returned to work by Dr. Schlesinger because he felt the

claimant only had a herniated disc.  The claimant testified that

he was placed on light duty work.  However, according to the

claimant, he worked only three hours, and management sent him

home because he was hurting.  He denied having worked since this

time. 

     Ultimately, on October 16, 2008, the claimant underwent

lumbar spine surgery with Dr. Schlesinger.  The claimant

testified that prior to surgery he was having a lot of very bad

sciatic nerve pain.  He maintains that the pain would run down

both of his legs, knees, and the bottom of his feet.  The

claimant did not recall having ever experienced any similar

symptoms prior to July.  With respect to any other kinds of

injuries, the claimant stated that he broke his finger while

working for Arkansas Electric.                   

     The claimant denied that surgery provided him any relief. 

He testified that from the date of his injury, until Dr.

Schlesinger performed surgery, his symptoms basically remained

the same.  He maintains that he continued with the sciatic pain

going down both legs and knees, and down to the bottom of his

feet.  According to the claimant, there is a change in his

symptoms only when he takes his medication, which has been

prescribed by Dr. Garlapati.

     He maintains that his symptoms are a little better since
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surgery.  The claimant further maintained that during the

hearing, he was experiencing a lot of lower back pain, and

sciatic pain shooting down his leg.  The claimant admitted that

his was able to drive himself to the hearing.  The drive was an

hour and 15 minutes.

     The claimant rated his pain to be a nine on a scale of 10. 

Upon being asked if he has good days and bad days, the claimant

stated:“They all run together.  They’re all about the same.”  He

testified that he rated his pain to be an eight on a good day.

     He admitted that Dr. Schlesinger did not place any

restrictions on any kind of activities he could engage in when he

released him.  The claimant verified that Dr. Herring referred

him to Dr. Garlapati.  According to the claimant, Dr. Schlesinger

referred him to Dr. Herring for his pain medication and because

he was depressed.  The claimant stated that Dr. Garlapati has

treated him with pain medications.  The claimant denied that Dr.

Garlapati or Dr. Herring placed any physical restrictions on him. 

     Upon further questioning, the claimant essentially denied

that he is able to do any bending or stooping without

experiencing pain.  The claimant maintains that he is able to sit

and stand for about 25 minutes.  According to the claimant he is

able to walk about a quarter of a mile, and can lift only 20

pounds.  

     On a good day, the claimant testified that he is able to go
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outside and walk around the yard.  He usually gets up around

11:00 a.m.  The claimant watches TV, eats breakfast, and sits for

about 30 minutes, and then he walks around out in the yard.  He

is able to take care of his own personal grooming.  The claimant

lives with his mother.  He is able to assist his mother very

little with caring for the house. According to the claimant, on a

bad day, he stays in bed all day.  The claimant maintains that he

has not tried to get a job because he would be calling in all the

time due to his pain.    

     With respect to his condition prior to April 17, 2008, the

claimant stated that he was not aware of any problems with his

back prior to that date.  However, he admitted some aches and

pain.  The claimant further admitted that he may have previously

sought treatment from Dr. Herring due to back complaints.

     The claimant explained:

Q Did he perform any sort of diagnostic tests, and by
that, I mean like an x-ray, MRI, of your back?

A That's been so long ago, he might have performed an x-
ray.

Q Do you recall whether he gave you any kind of diagnosis
of any kind of problems with your back?

A I think it was degenerative disk disease at that time.

Q And, Shawn, you've described today pain that radiates
down into both legs.  Had you ever experienced any kind of
pain like that prior to April 17th of 2008?

A No, sir, I have not.

     Under further examination, the claimant admitted that
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although his past work history involved heavy manual labor type

jobs, he had never experienced any problems performing any of his

work duties because of back pain.  Nor did he recall calling in

sick to any job due to back pain.  The claimant testified that he

is now unable to hunt or fish.  The claimant stated he has not

hunted or fished since 2005 or 2006.  According to the claimant,

he is now unable to do his own plumbing, oil changes, lube jobs,

or repair starter problems on his vehicle.  

     Specifically, the claimant testified:

Q And are there other things that you could do before the
injury that you can't do now?

A Yeah, I used to love to work.  That was my main thing,
I loved to work.

     With respect to his prior employment, the claimant

previously worked for Arkansas Electric for approximately two

years.  He built sub-stations from the ground up, which involved

concrete and steel.  The claimant worked for the City of Bald

Knob, performing duties as a backhoe operator.  He worked there a

couple of years.  The claimant worked for the City of Cabot, as

an operator.  He had worked for Reman about eight months before

he got hurt.

     He maintains that he would love to work.  However, the

claimant gave the following explanation regarding his vocational

assessment for re-training:

Q When you met with the lady with the -- who did the 
vocational assessment, did she offer you the opportunity to
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be re-trained for another job?

A Yes, sir.

Q Do you feel like you would be able to be re-trained for
any job?

A No, sir, I don't.

Q Do you feel like there's any job you would be able to
hold even if you had re-training?

A No, sir.

Q Why is that?

A Sitting, standing, it's just my whole lower back.  I
have to just lay down all the time.

     On cross examination, the claimant admitted that there were

quite a few gaps in his employment history.  He agreed that on

two or three occasions, he has been out of work for two or three

years at a time.  The claimant worked at Reaves IGA as a stocker

making $6.00 an hour, and he worked at Razorback stocking make

the same.  He next worked at Bald Knob as a backhoe operator

making $7.25 an hour.  After that, the claimant worked at

Arkansas Electric, and was laid off from there.  He was then out

of work for quite a few years.  The claimant then went to work

for the City of Jacksonville, doing seasonal work.  Thereafter,

the claimant went to work for the City of Cabot, as a backhoe

operator.  Then, the claimant was out of work for about two

years.  

     He testified:

Q And then that brings us kind of up to the last few
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years, and your attorney provided me with your tax records. 
And I have you only making $11,000 in 2004.  Does that sound
about right?

A Yes, sir, sounds about right.

Q And in 2005 you made $9,500 a year for that year?

A That sounds right.

Q 2006 you made $1,266 in income, and another $4,445 in
unemployment?

A That sounds right.

Q In 2007, you made around $15,000, but over $1,000 of
that was unemployment?

A Sounds right.

Q Well, if you love to work, why were you not working?

A Laid off, jobs were scarce back then.  I would go to
the unemployment office.  I would have them to try to find
me a place to work.  And then when they found me something,
they would call me back.

Q So being out of work for you really isn't something
new, is it?

A Well, just like I said, I've growed up since back then,
and I love to work.

     Upon being confronted with his deposition testimony wherein

the claimant testified that he had not had any low back problems

from 2000 to 2008, the claimant agreed with this statement.  

     The claimant testified:

Q All right.  And then, later on on page 33, you told me,
I've never had any back problems until this, is that
correct?

A Not like this, but that's correct.

Q No, I said -- no, I said, you told me, I've never had
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back problems until this.

A That was the degenerative disk disease.

Q And I thought I heard you say on direct examination
that you had not had any back problems before 2008?

A Well, they didn't bother me that bad, no, but I didn't
have no back problems as far as taking off work.

Q Okay.  So let's back up.  Were you having low back
problems before April of 2008?

A Lower back problems, no.

Q So where is the deteriorating disk disease that --

A In the middle of my spine.

Q All right.  Well, let's talk about that.  And if you
want to look it up, I'll start telling you the pages.  Now,
on page ten, you told me about the deteriorating disk
disease that Dr. Herring showed you.  And I want to make
sure that I understand, and we'll go over some things that
are found on page 11, 12, and 13, Mr. Stark, and I'll ask
you about them, and you tell me if I've got them correct. 
Okay?

A What page are we on?

Q Well, we're going to start on page 11.  On page 11, you
told me, because of this deteriorating disk disease that you
had constant pain, is that a correct statement?

A No, that is not a correct statement.

Q Okay.  Did you not tell me on page 11 that you had
constant pain?

A No, well, it wasn't constant, no, sir.

Q Did you not tell me on page 11 --

A Yes, sir, I see that now.  

Q Okay.  All right.

A I see that but that's not true.
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     The claimant admitted that during his deposition testimony,

he testified that he did not have the money for an MRI of his low

back.  He also admitted to having testified during his deposition

that he was taking hydrocodone for five to six years, three times

a day.  The claimant verified that Dr. Herring was going to send

him to a specialist but, he did not have the money.  However, he 

asserted that the pain was located around the L4 and L3 levels.

     He explained:

Q And on page 13, again, did you not tell me that you
were having constant pain from that L4?

A I must have mixed that up with L5, because L5 is where
I had constant pain.

Q All right.  Have you ever had any leg numbness before? 
No, that's not in the deposition.  I'm sorry.

A Have I ever had any?

Q Yes, before April of 2008.

A No, sir, I have not.

     Under further cross examination, the claimant admitted that

on September 14, 2004, while working for the City of

Jacksonville, someone hit/rear-ended him and knocked him off the

road, as he drove a tractor.  However, he did not recall his left

leg going numb as a result of this accident.  The claimant

essentially denied that these symptoms are similar to the

symptoms he has now.  According to the claimant, with his

symptoms now, both of his legs shoot down pain up above the tops
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of them and behind his knees.  He maintains that the bottom of

his feet feel like they are on fire. 

     The claimant admitted that when he went to work for Reman,

he underwent a drug screen.  However, he did not recall telling

(Ms. Sandy) Eldeman, he was taking Neurontin and Hydrocodone. 

According to the claimant, he was not prescribed these drugs

until he went to the pain clinic.  

     He stated:

Q Is Cornerstone Pharmacy your pharmacy of choice --

A Yes, sir.

Q -- in Greers Ferry?  All right.  This is on page one of
my exhibit.  It says, June 19th, 2007, August 8th, 2007,
Hydrocodone.

A Yes, sir, Hydrocodone.

Q All right.  Well, what were you taking those for?

A I honestly cannot remember what I was taking those for. 

Q Here is the drug test that was done on September 13,
2007.  And is that your signature right there?

A Yes, sir, that's my signature.

Q All right.  Attached to the back of that are those two
medications that you were taking as pain pills that you told
them about.

A Yes, sir, now I remember.  Dr. Herring put me on that. 
But I cannot remember what it was for.

Q You don't remember why you were taking Neurontin, which
is for nerve damage, and Hydrocodone?

A No, sir, I don't remember.



14

     The claimant admitted to going to Dr. Greenberg’s office on

April 21, 2008, after his emergency room visit. He was

accompanied by his mother and father to this office visit. The

claimant stated:

Q All right.  Well, I want to ask you a couple of things
here is, under the history, would you agree with me, it
says, this is a 35-year-old, right-handed white male who has
a longstanding history of low back pain with traumatic low
back injury two years ago in a motor vehicle accident?  Is
that not what it says?

A That's what it says, yes, sir.

Q Where else other than from you, your dad, or your mom,
would that history have come from?

A I have no idea.

Q All right.  And under current medications it says,
Hydrocodone for pain, doesn't it?

A Yes, sir.

Q The same pain medicine that you were taking back in
2007?

A Yes, sir.

     Upon further questioning, the claimant testified:

Q This is page two of my exhibit.  You got hurt.  You got
Hydrocodone on 4/18.  Then you got Hydrocodone on 4/21 from
Dr. Greenberg, don't you?

A Yes, sir.

Q Then May 5th, you got Hydrocodone from Dr. Greenberg,
is that correct?

A I guess.

Q Then you got Neurontin, which again is that pain
medicine, or that you were taking that before the injury
from Dr. Schlesinger, didn't you?
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A Yes, sir.

Q Then May 23rd you got medicine again from Dr.
Greenberg, Hydrocodone?

     A Yes.
         *****

Q June 9th you got Hydrocodone from Dr. Schlesinger?

A Yes, sir.

Q June 24th you got Hydrocodone from Dr. Greenberg, who
you had not seen in a couple of months, is that correct?

A It says it, but, yes sir, I guess.

Q All right.  June 25th, which is the next day, you got
Hydrocodone from Dr. Schlesinger?

A That's what it says, but I don't remember it.

Q Okay.  Well, do you have any independent recollection
of anything that would indicate that those records are
wrong?

A I have no proof.

Q All right.  Then at the same -- I want to go on to
January of 2009, which is about the time that Dr.
Schlesinger released you.  Okay?

A Yes, sir, go ahead.

Q And this is on page six.  On January 13th you went to
Schlesinger and got Hydrocodone?

A Yes, sir.

Q Then January 20th you got Hydrocodone from Dr.
Schlesinger?

A Yes, sir.

Q Then the next day you start taking Endocet with Dr.
Herring, and you also got Lidoderm Patches for your pain,
didn't you?
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A Yes, sir.

Q Okay.  Then January 30th you went in and got Endocet
again from Herring, or Dr. Herring?

A Yes, sir.

Q Then the next day you're in two -- or next week you're
in 2/2, you get Neurontin from Dr. Schlesinger, and then on
2/3 you got Hydrocodone from Dr. Schlesinger, didn't you?

A Yes, sir.

Q Then the next week you're back in getting medicine from
Dr. Herring, which is Endocet --

A Yes, sir.

Q -- and a Lidoderm Patch.  Were you telling all these
different doctors that you were getting medicine from
different doctors at the same time?

A It's all in the records.  No, I haven't.

Q Were you aware that when we took Dr. Schlesinger's
deposition that when he was told about what you were doing
as far as medicine, that he said that he felt that was the
illegal acquisition of narcotics?

A I've never abused them.

     The claimant stated that he was not aware that Dr.

Schlesinger indicated that he did not make a referral to Dr.

Herring.  Despite all of the pain medication that the claimant

has been taking, he maintains that his pain level has been an

eight-and-a-half or nine.  He essentially verified that he told

all of his doctors, that the surgery did not do him any good.  He

also testified that the TENS unit or physical therapy treatment

also, did not do him any good.  The claimant admitted that he did

not tell Dr. Schlesinger about the history that was given to Dr.
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Greenberg that he had longstanding low back problems.  Nor did he

give any one of them the history that he had been taking

Hydrocodone and Neurontin.  

     He testified:

Q Well, when the doctors would ask you what kind of
problems you had had in the past, can you tell me why you
did not tell them about that?

A I just never did.

Q Now, later on in your deposition, on page 37, I'll let
you turn there, please, sir.  Now, you did come back and say
that you had had some back pain off and on.  And in looking
at that, would you agree with me that it says that your back
at times would hurt so bad, that you could hardly not do
anything?

A That's what it says on number nine there, yes, sir, I
see it.

Q Page 38, would you agree with me on page 38 it says
that this back pain would last two to three hours before you
would have to get up the next morning, and this was after
you would go home and have to rest, and that you would have
other people do your lifting?

A Yes, sir, that's what it says.

Q You didn't tell any of the doctors that as well, did
you?

A No, sir.

Q Can you tell me why?

A Truthfully, they never asked.

Q Are you saying these doctors, when they asked you about
your prior history, they didn't ask you about your prior
history?

A No, sir.
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Q All right.  So if Dr. Schlesinger said you had had some
pains off and on in the past, he didn't ask?

A I don't remember.

Q When Dr. Greenberg put down you had had problems for
two years, he didn't ask?

A Like I said, I don't remember.

     Regarding his surgery, the claimant did not recall having

told Dr. Schlesinger he was doing well after the surgery.  Upon

being presented with medical records from Dr. Schlesinger dated

October 18, 2008, the claimant admitted that these notes state he

had done very well from surgery, and his leg pain was much

better.  However, the claimant did not recall this.  

      The claimant gave the following testimony regarding his

referral to Dr. Herring:

Q But before we get to that, you indicated that Dr.
Schlesinger sent you back to Dr. Herring for this pain
treatment, is that correct?

A Depression and the pain treatment.

Q All right.  Well, Dr. Schlesinger is still treating you
in February of 2009.  And my question to you is, if Dr.
Schlesinger released you and sent you to Dr. Herring, why
were you already going to Dr. Herring and getting pain
medicine?

A That's two I don't remember.

Q Do you remember anything?

A Vaguely.

     The claimant did recall undergoing the FCE. However, he did

not remember it stating that he put forth inconsistent and
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minimal effort throughout the evaluation.  He admitted that he

declined to try to climb stairs.  However, the claimant denied

that he declined to stoop, kneel, crouch or push and pull carts. 

The claimant maintains that he did most of these. He admitted

that he showed up for this examination with a four-wheeling

walker.  The claimant admitted that no doctor prescribed the

walker for him.

     The claimant testified:

Q Would you go to page 59 in your deposition?  You told
me that after you were released, that you crawled underneath
the house to fix a water leak, and that you took PVP pipe
and a hacksaw to fix it.

A I didn't crawl under the house, and I didn't fix it. 
My cousin did.

Q Then why did you tell me on page 59 of the deposition
that you did?

A I don't know.

Q You also told me you were able to mow the yard and
drive.  So you're able to do those things still?

A Yes, sir, I can mow the yard, but only in 30 minute
increments.

     He admitted having testified during his deposition that he

had no plans to return to work, and no interest in re-training. 

The claimant admitted to meeting with Heather Taylor on November

16th, in Heber Springs, in an attempt to find a job for him. He

agreed that he told her both his knees hurt.  According to the

claimant, his knees continue to hurt.  The claimant admitted to   

telling Ms. Taylor his spine hurt from the neck down.  He stated
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that he continues to hurt from the neck down as of the date of

the hearing.  The claimant denied any numbness of the legs. 

According to the claimant, his legs, feet and knees hurt.  

     With respect with his evaluation with Ms. Taylor, the

claimant testified:

Q She has down that you had average grades in high school
and average reading and writing abilities?

A Yes, sir.

Q All right.  She indicated -- did she tell you that
because of your relatively young age you would be a good
candidate for short term re-training?

A Yes, sir.

Q And she has down that during her meeting you told her
you had no interest at all in re-training even if it was
offered to you.

A Yes, sir, I said that.

Q Why did you say that if you were interested?

A Simply because I hate school.

     The claimant admitted that he has not looked into any of the

potential jobs outlined by Ms. Taylor.  He did not recall telling

Sandy at the time of hire, he had a previous back injury, but he

could still operate a backhoe.  The claimant testified:

Q Are you saying it didn't happen, or you just don't
remember?

A I just don't remember.
  

     On redirect examination, the claimant admitted that he was

taking pain medication prior to his injury.  However, he
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maintains that this was for his degenerative disk disease, which

affected only his neck to the middle part of his back.  The

claimant denied any problems prior problems at the L5 level. 

     He testified:

Q You have indicated and agreed that in your deposition
you testified that you had constant pain in the middle of
your back.  Did that constant pain prevent you from working
at anytime?

A No, sir.

Q And how would you compare that pain to the pain that
you're having now in your low back?

A It's a lot different.

Q Shawn, did you go to the doctor, multiple doctors, with
the intention of getting an excess amount of pain medicine?

A No, sir.

Q Do you have any idea why you were getting that many
prescriptions?

A I have no idea.

Q Were you taking an excessive amount of pain medicine?

A No, sir.

     On recross examination, the claimant testified:

Q Okay.  Would you agree with me that if someone tells
you, I'm not interested in returning to work, I'm not
interested in re-training, that's pretty much a no?

A Yes, sir.

Q Isn't that what you told Ms. Taylor, I'm not
interested?

A I don't remember the whole conversation, but I might
have.
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Q Okay.  So you were the one that made the decision to
say I'm not interested, is that correct?

A Yes, sir.

Q All right.

     On examination by the Commission, the claimant admitted that

he was involved in a motor vehicle accident.  However, he could

not recall the date of this accident.  The claimant admitted that

thereafter, he had back problems to an extent.  He explained:“It

just made my deteriorating disk disease hurt a little bit more.”

     Judy Byrd Stark testified on behalf of the claimant.  Ms.

Stark is the claimant’s mother.  She testified that since his

injury, the claimant is unable to do things such as, change the

oil in his car, wash his cars, and hunt.  Ms. Stark denied that

prior to his April 17, 2008 injury the claimant had any problems

changing his oil or hunting.  She denied that prior to his

surgery, the claimant had any back problem.  She also testified

that she feels the claimant is having problems related to his

injury.  Ms. Stark stated that the claimant is sad a lot because

he cannot work.  She denied that the claimant is able work on

construction anymore. 

     On cross examination, Ms. Stark stated she was not aware of

the claimant having any kind of back problem before April of

2008.  However, Ms. Stark admitted that she was aware that he was

taking pain medicine, but she maintains she did not know what it

was for.  Ms. Stark denied that she was aware that the claimant
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was getting pain medicine from more than one doctor.  She agreed

that the claimant has lived with her since his divorce, somewhere

around 1998. She further agreed that he has lived with her some

13 years.  

     Ms. Stark stated that her son has lived with her because

they wanted him to do so.  She admitted that during the last 15

years, the claimant has not always worked.  According to Ms.

Stark, the claimant lived at home and they supported him. Ms.

Stark admitted that the claimant went under her house to fix a

water leak.     

     Upon further questioning, she did not recall the claimant

complaining to the doctor about his neck or shoulder.  Ms. Stark

admitted that she and her husband went with the claimant to his

appointment with Dr. Greenberg.  Upon being shown Dr. Greenberg’s

report, Ms. Stark did not recall the claimant having had a

longstanding history of low back problems.  

     With respect to his vocational assessment, Ms. Stark 

admitted that she was present when the claimant met with Ms.

Taylor.  Specifically, she testified:

Q All right.  Did you hear your son say he was not
interested in returning to work?

A At this time, yes.

Q Did you hear him also tell Ms. Taylor he was not
interested in any re-training at this time?

A At this time, yes.
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     On redirect examination, Ms. Stark did not recall the

claimant ever not working prior to his injury because he was

having problems with his back.   

     Upon recross examination, Ms. Stark denied that before his

injury, the claimant ever told her he was in constant pain with

his back.  She also denied that he ever told her the doctors had

recommended an MRI, but he did not have the money to pay for it.  

      However, she testified:

Q Okay.  And you weren't aware that over the last five or
six years he was taking three Hydrocodone a day before April
of 2008?

A I knew he was taking some, but I didn't know how much.

Q All right.  Did you know that he was supposed to go to
a specialist but didn't have the money?

A A specialist for what?

Q His back before his injury.

A I don't recall.

Q All right.  Were you aware before he got hurt that at
times his back hurt so bad that he would come home and go
straight to bed and rest?

A Well, if he had like worked hard all day, then he, you
know, then he would come home and rest.

Q Did he ever indicate to you, because in his deposition
he told us that he hurt so bad at times that he could hardly
do anything, and this was before he got hurt?

A Well, he would come home and rest for a bit, yes.

Q You just didn't know what it was about, or what it was
for?

A Well, he didn't tell me.
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Q All right.  Just like he didn't tell you what he was
taking the pain medicine for?

A He might have, but I just don't recall.
 
     Sandy Edleman was called as a witness on behalf of the

respondents.  She is vice-president and manager for Reman, at

their West Park Meadows Apartment.  Ms. Edleman recalled hiring

the claimant, and giving him a drug test.  

     Upon being shown a copy of the document relating to the

claimant’s drug test, Ms. Edleman explained:

Q All right.  There is a handwriting on there as far as
Neurontin and Hydrocodone.  Where did that information come
from?

A He handed me the list when I asked him to sign a
consent form for a drug test.

Q And what did he tell you those medicines were for?

A That he had back pain.

Q Did he tell you what the back pain was from?

A Just that he had had previous back pain, and that it
was to help him with that.

     According to Ms. Edleman, the claimant was hired to work as

a backhoe operator.  He did other jobs when they were in between

grading or using backhoe.  The claimant did some electrical and

concrete work, along with some odds and ends jobs.  

    She admitted to placing the claimant on light duty work.  

Ms. Edleman stated that this work included working in an

apartment, getting it ready, putting in light switches, wall

sockets, and things of that nature.  She admitted that the
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claimant was sent home because he used a cane, and there was not

any other job they could pay him for doing with him being on a

cane.  

     Ms. Edleman further explained:

Q What about the backhoe?

A Well, when he was supposedly on this light work, I
would go to lunch and come back.  And he was down in an area
where we were working with the backhoe, and he was on it,
and I told him to get off of it.  He just kind of laughed
and jumped off the backhoe. 

Q Did he exhibit any problems when he jumped off the
backhoe?

A No.

Q And why did you tell him to get off the backhoe?

A Because he was only supposed to be doing light weight
duty.

Q Was the duty that you had him on lighter than operating
a backhoe?

A Oh, yes.

Q Did he tell you he couldn't -- did he tell you he could
not do that?

A No, but when I told him -- well, no.  He said he was
hurting, but when I told him to go home, he said, well, it's
just as well.  I just, I can't do it.

Q And is that the last time that you heard from him?

A Yes.

     On cross examination, Ms. Edleman denied the claimant

appeared to be in any kind of pain while performing the light

duty after the injury.  She further denied that at the time of
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his hire, the claimant ever told her what part of his back was

hurt.  Ms. Edleman admitted that the claimant was able to do his

job before his injury.  She denied having received any complaints

about the job he performed.

     Heather Taylor testified on behalf of the respondents. She

is a vocational rehab counselor.  Ms. Taylor gave a brief

overview of her educational background as it applies to

rehabilitation.  She is a certified rehab counselor.  

     Ms. Taylor admitted that respondent’s attorney asked her to

assist the claimant with vocational rehabilitation. She met with

the claimant on November 16th, in Heber Springs, and completed

his vocational assessment.  

     Specifically, she testified:

A I explained to him that the purpose of the evaluation
was so that, first I could get his background information,
his work history, and his educational history, and his
functional limitations so that I could then formulate an
opinion on what, if any, kind of jobs he could do in the
future.  And then I offered him job search assistance.  

Q With an invalid FCE, what restrictions were you
actually working off of and where did they come from?

A I actually had received Dr. Schlesinger's deposition
transcript.  I reviewed that.  And in there, he had
commented on the invalid FCE, and Dr. Schlesinger, I believe
he opined that he could do work in the medium category.
Q Were you also aware from the depositions that from an
objective standpoint he had indicated that he didn't have
any restrictions?

A I believe I recall that in Dr. Schlesinger's
deposition.

Q But you were, starting out at least, with the medium
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category, is that correct?

A That's what I utilized from Dr. Schlesinger's
deposition.

Q And what is the medium category?

A From a lifting standpoint, it's 25 to 50 pounds lifting
on an occasional basis throughout an eight-hour workday, or
up to 25 pounds on a frequent basis throughout an eight-hour
workday.

Q What did Mr. Stark tell you as far as his desire to
return to work?

A He told me that he had no plans to return to work or
look for any work.

Q Now, in addition to his back, did he also complain
about his knees hurting?

A I believe we already talked about that, and I think
that was in our report that he did have that complaint, yes.

Q And said that his spine hurt from the neck down?

A Yes, he told me that.

Q But your understanding was, where was his injury
located in this claim?

A It was my understanding that it was his low back.  I
don't remember what level.  I think we talked about, from
what I heard today, the testimony was, I believe, at L4 and
L5 level.  I don't recall right now what his surgery level
was.

 
     Ms. Taylor denied that the claimant reported any prior back

problems or the need for mediation.  She testified that at age

38, the claimant is considered a young worker.  

     With respect to re-training, Ms. Taylor testified:

Q So you mentioned short term re-training.  Would you
explain what you refer to as short term re-training?
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A We actually talked about that in our meeting.  I
consider short term to be anywhere from one to two years,
either a one year technical certificate type degree --

Q Give me some examples of those.

A The actual programs?

Q Yes.

A Okay.  Let's see.  Auto pad or drafting, which is
computerized drafting, certified nursing assistant, medical
coding, medical billing --

Q Those are sedentary jobs, aren't they?

A -- auto mechanics -- sorry?

Q The medical coding, those are sedentary type jobs,
aren't they?

A Yes.  Do you want me to give you some more?

Q Sure.

A I think I left off with --

Q Medical coding and medical --

A Medical coding, EMT.  I don't know why I'm thinking of
all medical right now.  Let's see, electronics technician,
aviation mechanic --

Q Let me just stop you there.

A Okay.

Q Okay.  So you have this wide range of short term re-
training.  How do you determine what would be best for
someone such as Mr. Stark?

A Well, whenever, in the past, when I've had clients that
were going to go through a re-training program, sometimes I
would do some basic achievement or aptitude testing with
them so I can find out, okay, what are their strengths, and
what are their weaknesses.  Also I do some interest
assessments to find out, okay, what interests you, what do
you want to pursue.
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Q Why did you not do those in this case?

A Well, we talked about re-training.  I actually brought
one test with me to our meeting, and we talked about the
testing, but Mr. Stark said that he had no interest in re-
training even if it was offered to him.

Q So did you consider it to be a waste of time to go
ahead and do the testing?

A Yes.

Q And that came directly from Mr. Stark, is that correct,
even if offered to him, he had no interest?

A That's what he told me.

     Ms. Taylor testified that had the claimant told her he was

interested in re-training, she would have proceeded with some

basic testing.  She would have started looking at schools within

commuting distance to find out what programs were available that

would have been consistent with the claimant’s interests and

physical abilities.  She denied that prior to the hearing, the

claimant contacted her stating that he had changed his mind and

wished to go through re-training.  Ms. Taylor stated that she

felt the claimant’s best skill/transferrable skills would have

been his mechanical aptitude since he had done a lot of mechanic

work, heavy construction, and repair work on some of that

equipment.

     According to the claimant, she did not get past the first

step with the claimant.  Therefore, she did not do anything. She

explained:“ Mr. Stark told me that he wasn’t interested in re-

training even it was offered to him, and he told me that he had
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no plans to look for a job, and didn’t plan on returning to

work.”  

     On cross examination, Ms. Taylor:

Q So you just took him at his word that he wasn't
interested and didn't try to build any interest in him.  Is
that what you're saying?

A I didn't try to talk him into anything.

     The claimant’s deposition was taken on February 23, 2011.

His primary care physician is Dr. John Herring.  He has been the

claimant’s primary care physician some 12 or 13 years.  The

claimant essentially testified that he has treated with Dr.

Brown.  He works under Dr Garlapati.  As of the date of his

deposition, the claimant was taking four different medications,

which were prescribed by Dr. Brown.  The claimant also testified

that he takes Citalopram for depression.  He testified that Dr.

Garlapati has recommended shots, and said something about a

morphine pump and perhaps a stimulator. 

     At the time of his deposition, the claimant rated his pain

to be an “eight-and-a-half,” on a daily basis.  According to the

claimant, his pain has been at this rate since his surgery.  

     The claimant stated that Dr. Schlesinger sent him to Dr.

Herring.  With respect to prior back problems, he stated that he

was diagnosed with deteriorating disk disease, about five or six

years ago.  According to the claimant, Dr. Herring probably told

him this.  He denied having a motor vehicle accident, in which he
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was injured.  The claimant specifically testified that all of the

jobs he used to do caused his back to start hurting.  He

testified that he has constant pain in the middle of his back. 

The claimant did not recall having an MRI.  

     He verified that Dr. Herring prescribed medication for his

back, in the form of hydrocodone. However, the claimant testified

that this was some five or six years ago.  The claimant

essentially testified that he had pain around the L4 area, and

was damaged down around L5-S1.  According to the claimant, he had

pain around the L4 and L3 areas.  The claimant agreed that his

prior pain was constant, but not as near as bad as what he is

feeling now. He denied any prior leg pain with his previous back

problem.  

     The claimant graduated from high school at Greers Ferry

Westside, in 1993.  Upon completion of high school, the claimant

went to work for Reaves IGA, in Greers Ferry.  He worked there

some six years, stocking and unloading trucks.  The claimant’s

hourly rate of pay was $6.00.  After leaving that employment, the

claimant went to work for Razorback.  He worked there for

approximately one year.  His hourly rate of pay was $6.00.  

     He worked for Bald Knob Water, as a backhoe operator.  The

claimant was required to do some lifting, about 50 to 75 pounds.

The claimant’s hourly rate of pay was $7.25.  The claimant next

worked for Arkansas Electric, as a substation installation tech. 
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He testified that while working there, he built substations from

the ground up.  His job duties involved pouring concrete, running

trucks and cranes, and setting steel.  The claimant verified that

this was one of the jobs that caused him to hurt his back.  He

denied having filed a comp claim for this.  The claimant stated

that he worked for Arkansas Electric for about two years.  His

ending pay there was $10.25 per hour.  The claimant worked for

the City of Jacksonville for three or four years.  

     The claimant denied any back problems from 2000 up until the

time he got hurt in 2008.  He specifically denied that pharmacy

records will show any hydrocodones from 2000 on up to until 2008.

According to the claimant, he was taking hydrocodone back in the

late ‘90's or early 2000, and then he quit taking them.  He

denied ever being involved in a motor vehicle accident wherein he

got injured.  The claimant denied any other workers’ compensation

claims.    

     According to the claimant, at the time of his injury, he

made $12.00 per hour.  He worked 40 hours a week.  The claimant

admitted that he filed for Social Security Disability benefits on

February 10, 2009.  He denied having looked for any work since he

got hurt or was released by Dr. Schlesinger.  

     The claimant denied telling Sandy(Edleman) he had problems

with his back in the past. He admitted to previously being

treated at UAMS for anxiety.  The claimant further admitted that
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he suffers depression due to the loss of his dad from cancer.

However, the claimant stated that he is getting better.  He

described his depressive symptoms as staying locked up in a dark

room, and not wanting to be around anyone or talk to anyone.  The

claimant agreed that for these reasons, Dr. Herring put him on

the depression medicine.  

     He admitted that he has a walker, but it has not been

prescribed by a doctor.  The claimant mom’s friend had a walker

that he used for a couple of weeks after his surgery to get in

and out of bed.  However, the claimant essentially testified that

he used the walker during the FCE testing(which was done five

months later), because he was probably still hurting a lot.  The

claimant admitted to having used a cane because his right leg

would feel like it was so heavy that he was unable to pick it up. 

He admitted that he has not used the cane in a while.

     The claimant denied he was admonished by the nurse or

doctors for the amount of pain medicine he had been using.  He

denied getting Hdrocodones from Dr. Greenberg and Dr. Schlesinger

at the same time.  On further questioning, the claimant did not

recall getting 130 hydrocodones in two days from Dr. Greenberg

and Dr. Schlesinger.                 

     He admitted that Dr. Schlesinger released him on February

9th.  The claimant further admitted that he had already started

going to Dr. Herring on January 21, 2009. He verified that he
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started treating with Dr. Garlapati in March of 2009.  The

claimant testified that he does not have any interests as far as

any re-training.

     Dr. Scott Schlesinger’s deposition was taken on May 20,

2011.  He verified that he first saw the claimant on May 5, 2008. 

At that time, the claimant presented to him with a complaint of

back pain.  The claimant reported that he hurt his back at work

on April 17, 2008.  He also reported that his level of pain was a

10 on a scale of 1 to 10, which would be most severe.  

     Dr. Schlesinger testified that the claimant gave him a

history of minor back problems, which included back pain on and

off in the past, but nothing as severe as what he currently had.

He verified that he reviewed the claimant’s MRI of the lumbar

spine, and some x-rays.                                           

     He was not aware that for the last five to six years, the

claimant had been taking Hydrocodone.  Dr. Schlesinger denied

that the claimant was doing fairly well with his back, if he was

taking Hydrocodone three times a day.  He further agreed that he

was not given a history(as demonstrated in the claimant’s

deposition testimony), that the claimant’s back hurt so bad he

could hardly do anything, and then there were other times it

would relieve itself.  Also, Dr. Schlesinger was unaware that the

claimant indicated in his deposition testimony that if he did any

lifting, that would cause him back pain.  In fact, the claimant
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stated in deposition on page 39, “I would go to bed every night

and it would hurt.  I learned at some point to just get over the

pain.”  Upon further questioning, Dr. Schlesinger agreed that

this sounded like a chronic back problem.  He stated that these

symptoms were consistent with degenerative disk disease, or could

possibly be something in line with a disk herniation.

     Dr. Schlesinger performed back surgery on the claimant in

October of 2008 for the herniated disk and spinal stenosis at the

L5-S1 area, in an attempt to alleviate the pressure on his

nerves.  He explained:

Q    Okay.  And just briefly, you decompress the area, and
what did you find when you were decompressing the area?

A    Well, you know, he had tight space at L5 and S1 behind
the bone of L5 and the bone of S1 and a disk herniation that 
were altogether both – the ligamentous changes and the bone
changes and herniated disk all contributing, and I removed
the herniated disk and removed the window of bone at L5 and
S1 and the ligament of L5 and S1.  

Q    Should that have alleviated the leg pain?

A    Well, I’m asking you from an anatomical standpoint.

Q    Yes.
 
     He agreed that on October 17, 2008, when the claimant

returned for a follow-up visit, he was doing very well, and

progressing as he would have hoped.  However, when the claimant

returned to him on December 2, 2008, he indicated he suffered

even worse than he did preoperatively.  Dr. Schlesinger testified

that the claimant was walking rather slowly and moving slowly,
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but he had no deficits.                  

     As a result, Dr. Schlesinger ordered another MRI.  According

to Dr. Schlesinger, it was a normal post-op study.  The stenosis

has been relieved, herniated disk removed.  He denied that the

MRI shed any light on the claimant’s subjective complaints.    

     Specifically, Dr. Schlesinger testified:

Q    Okay.  So at that point you did not have an explanation
for his continuous subjective complaints?

A    That’s correct.

     Therefore, Dr. Schlesinger sent the claimant over for some

physical therapy and epidural injections.  He denied he was aware

that the claimant was getting prescriptions from him and his

family doctor. According to Dr. Schlesinger, while he was

treating the claimant in February, there was no objective reason

for the claimant to be using a walker.  He was not aware that the

claimant showed up at the FCE with a walker. 

     Dr. Schlesinger did not have any explanation from a 

neurosurgical standpoint of why the claimant was unable to

perform handling with his right hand, and do bi-manual handling

tasks with either arm.  Nor did he have any explanation from a

neurosurgical standpoint that would cause both of the claimant’s

feet to be burning.  

     Considering that the claimant indicated that physical

therapy, the home traction, surgery, and medication did not make

him better, and with the unreliable FCE, Dr. Schlesinger did not
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recommend the claimant receive pain management, such as multiple

narcotics, a morphine pump or a spinal cord stimulator.

     He denied giving the claimant any prescriptions upon his

release.  According to Dr. Schlesinger he did not make any

recommendation for the claimant to get any more prescriptions.

     Dr. Schlesinger denied that he was aware that a

recommendation had been made to the claimant in the past to

undergo an MRI.

     Specifically, Dr. Schlesinger testified:

Q    So, without him going through the MRI, you don’t know
whether or not the disk that you treated would have been
related to the trauma that he reported over possibly some
other trauma, is that a fair statement.

A    That’s true.  
               
     On cross examination, Dr. Schlesinger testified that the

last time he saw the claimant was February 9, 2009.  He admitted

that he has no knowledge of what the claimant’s condition has

been since that time.  Dr. Schlesinger denied that there was

indication in his records or recollection that he referred the

claimant back to his family physician when he released him.

     A review of the medical records demonstrate that on April

17, 2008, the claimant presented at the emergency room of Baptist

Health Medical with a chief complaint of back pain with radiation

to his right leg.  Dr. Frederick Levin reported that the MRI of

the lumbar spine showed right disk herniation at L5-S1 level.  

     The claimant underwent evaluation with Dr. Martin Greenberg
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on April 21, 2008. He wrote:

HISTORY OF PRESENT ILLNESS: The patient is a 35-year-old-
right-handed white male who has a long history of low back
pain with traumatic low back injury 2 years ago in a MVA. 
He had an on-the-job injury on April 17, 2008, and since
then has had profound right antalgic, right monoparetic
gait.  Lumbar MRI shows a large right L5-S1 HNP with
stenosis with free fragment compressing the right S1 nerve
root in the foramen.  Central disk bulge and foraminal
stenosis at L4-5.  No left lower extremity signs and
symptoms.  No neurogenic bladder.  The patient has
difficulty ambulating over the last several days.

     On May 5, 2008, the claimant underwent neurosurgical 

consultation with Dr. Scott Schlesinger due to a chief complaint

of low back pain.  Dr. Schlesinger stated, in pertinent part:

History of the present Illness: This 35-year-old man comes
with a chief complaint of low back pain.  He hurt his back
at work on April 17, 2008.  Prior to this work injury, he
had never had any kind of pain like this before.  He has had
back pains on and off in the past, but nothing as severe as
this.  His chief complaint is back pain, but he does get
radiation into his legs, right worse than left.  It gets
into the right hip, down the right anterior thigh, right
shin down the top of the foot. Similar symptoms will happen
on the left.  There is associated numbness, and a feeling of
weakness.  His pain is level 10 on a scale of 1-10.l He has
been on muscle relaxers, Arthrotec, and hydrocodone.

  
At this time, Dr. Schlesinger recommended epidural injections, a

TENS unit, and a traction unit.  He returned the claimant to

light duty work restrictions.

     The claimant underwent three epidural steroid injections, at

L5-S1.  On June 9, 2008, the claimant reported to physical

therapy.  At that time, the claimant reported that his most

recent epidural steroid injection did not seem to help at all.  

     On June 27, 2008, Dr. Schlesinger opined that an EMG was
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indicated because the claimant’s L4 root symptoms do not match

the radiological findings on the MRI.

     The claimant underwent electrodiagnostic testing on June 30,

2008.  This nerve conduction study was normal.  However, on

electromyographic examination there was evidence for right S1

radiculopathy of moderate severity.

     An MRI of the lumbar spine was done on July 3, 2008, with

the following impression:“Fairly large right-sided disc

herniation at L5-S1 which appears to impinge the S1 root within

the canal.”

     On July 11, 2008, Dr. Schlesinger wrote, in pertinent part,

the following to the case manager:

Mr. Stark was back today in follow-up.  The myelogram/CT
scan reveals evidence of a large disc herniation causing
severe spinal stenosis at the L5-S1 level extending up to
the neural foramen of L5-S1 on the right, compressing it and
compressing the right S1 root to a marked degree.

His pain is actually now mainly in the S1 distribution. 
Clearly, he has had a deterioration.  EMG/nerve conduction
tests fit with the S1 radiculopathy.  The MRI scan just did
not show this and things obviously have deteriorated
significantly since the MRI was done.

     The claimant underwent an MRI of the lumbar spine on July

16, 2008, with the following conclusion:

1. L5-S1 large right paracentral to foraminal disc
protrusion posteriorly displacing the swollen right S1
nerve root in the subarticular recess.  There is mild
right inferior neural foraminal narrowing also present
at this level.

2. L4-5 mild leftward asymetric disc bulge with
superimposed central disc protrusion and annular rent
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but no neural encroachment.  Mild left inferior neural
foraminal narrowing.

3. Level-by level details as above.

     On that same date, Dr. Schlesinger wrote, in relevant part,

the following to the case manager:

Mr. Stark was back in follow-up.  He had called stating that
he felt a pop in his back and that the pain has actually
gotten better and he wanted to get a new MRI to sort this
out.  We went ahead and did so and today’s study reveals no
change in the large disc herniation at the L5-S1 level. 
There is still a central bulge and mild stenosis at L4-5 and
a large L5-S1 disc herniation.

I told him that since his pain was better that we could give
it more time and see if it does not go ahead and resolve. 
We are going to go ahead and make arrangements for him to
take some regular physiotherapy to see if, in fact, this
will resolve.  We will cancel surgery at this point.

     The claimant underwent initial evaluation for physical

therapy treatment at Baptist Health on July 29, 2008. 

     On October 16, 2008, the claimant underwent surgery by Dr.

Schlesinger, “in the form of spinal stenosis decompression and

discectomy right L5-S1.”  Dr. Schlesinger reported on October 17,

2008, that the claimant was back in for follow-up.  He stated

that the claimant had done very well from his surgery.  His leg

pain was much better.

     Dr. Schlesinger reported on December 2, 2008 that the

claimant had severe pain still along the right side of his lower

back and into the right leg all the way down to his ankle.  In

addition to this, the claimant reported pain radiating down into

his left leg.  He rated the pain level an average on a daily
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basis to be a 7-8/10.  However, on that same date, Dr.

Schlesinger reported, “His exam today reveals he is slow to get

around, but no neurological deficit.”

     An MRI of the lumbar spine performed on December 9, 2008,

with the following impression:

1.  This patient is status-post recent lumbar spine surgery
at the L5-S1 level with laminectomy and partial facetectomy. 
A postoperative seroma is noted at this level with
significant postoperative scar tissue around the thecal sac
and encasing the right S1 nerve root as detailed.  This
level also exhibits facet joint tropism with facet
arthropathy.

2.  The L4-5 disc, also demonstrates desiccation with a
central protrusion.  The thecal sac appears compressed
anteroposteriorly due to the disc protrusion, as well as
prominent posterior epidural fat at this location.  Also
bilateral lateral recess stenosis and mild facet arthropathy
is noted as described.

Also on that same date, Dr. Schlesinger wrote, in

pertinent part, the following to the case manager:

Mr. Stark was back today in follow-up.  He has continued to
suffer.

We got an MRI scan of the lumbar spine.  This study reveals
evidence of postoperative changes only.  There is no
evidence of recurrent disc herniation, nerve root
compression, spinal stenosis or neural foraminal stenosis.

I do not see anything I can do for him short of trying some
epidural injections.  He asked for a refill of pain
medications and I gave him some Norco 10.  We will go ahead
and set up a series of postoperative lumbar epidural
injections.  We are going to set him up for some physical
therapy.  He was asking about Social Security Disability.  I
told him that this would certainly be up to him, but I did
not see anything structural left I could do other than
trying the injections.  I will keep you abreast of his
developments.
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     It appears that the claimant underwent another round of

physical therapy at Baptist Health.  Dr. Schlesinger performed an

epidural steroid injection, at L5-S1, on December 23, 2008. On

January 6, 2009, Dr. Schlesinger performed another epidural

steroid injection, at L5-S1.

     On January 21, 2009, the claimant underwent evaluation by

Dr. John Herring.  He wrote:

SUBJECTIVE:
HPI: Shawn is a 34-year-old male who comes in to discuss
pain management.  He had back surgery several week sago by
Dr. Scott Schlesinger.  He has had both preoperative and
postoperative steroid injections.  He states he is still no
better.  He has severe constant pain in his right leg.  He
states that it is weak.  He drags it.  He comes in today
walking on a cane.  He states because of his condition, he
is depressed.  He currently is taking Lortab 10s.  He states
that they are not effective anymore.  He has been on those
for the last several months.  He also is taking gabapentin
for neuropathic pain, which he states is not helping either.

He also mentioned wanting to try the pain patch.  It was
unclear if he was talking about fentanyl or a Lidoderm
patch.  I told him I would not prescribe the fentanyl, but
if he is going to need more in the way of pain control, I
would be happy to refer him to a pain management specialist. 
I think the Lidoderm patch would be appropriate to try and
see if it offers any relief.

ASSESSMENT/PLAN:
Back surgery with continued pain down the right leg.  I am
going to try him on a Lidoderm patch.  I am going to change
his pain medication to Percocet 10/325 one p.o. t.i.d.
p.r.n.  I cancelled his Lortab prescription at the pharmacy. 
I am going to start him on Cymbalta 30 mg daily for the next
week and then increase to 60 mg daily in addition to this
Neurontin.  At some point, we may try to transition him to
Lyrica, which may offer him a little bit more relief than
the Neurontin.  I will check with Dr. Schlesinger and make
him aware of the medication changes.  I think the Cymbalta
will also help his depression.  If he is not much better
over the next few weeks, he will contact me and we will make
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arrangements for him to see a psychiatrist.  

     The claimant underwent a functional capacity evaluation on

February 6, 2009, with the following results:

RELIABILITY AND CONSISTENCY OF EFFORT

The results of this evaluation indicate that Mr. Stark gave
an unreliable effort, with 25 out of 45 consistency measures
within expected limits.  Mr. Stark put forth inconsistent
and minimal effort throughout the evaluation process.  Mr.
Stark demonstrated significant less grip strength with his
right hand post-test (22 lbs.)as compared to that presented
at the onset of testing.  He also produced inappropriate
test results post-test with his left hand (73 lbs.).  This
indicates inconsistent effort and inappropriate results as
it relates to his diagnosis.  Mr. Stark demonstrated self-
limiting behavior during the dynamic lifting portion of
testing.  He declined to perform the floor to knuckle lift. 
He also demonstrated lifting 10 lbs. from the knuckle to
shoulder level with inappropriate cogwheeling movement
patterns.  Mr. Stark also demonstrated lifting 15 lbs. with
his left UE and 5 lbs. with his right UE from the knuckle to
shoulder level.  His demonstrated bimanual dynamic lifting
ability is inconsistent with his each UE dynamic lifting
ability.  Mr. Stark declined to perform a significant amount
of the test including testing that is totally unrelated to
his diagnosis.  He declined to perform the following
activities: Isometric strength testing, dynamic floor to
knuckle lift, Carry, Push/pull Cart, Balance, Stoop, Crouch,
Climb Stairs, Reach Overhead (R), Reach with 5 lb. Weight
(R), Handling (R), Bimanual Handling, Fingering (R) and
Bimanual Fingering.  Mr. Stark also did not complete the
following tasks: Kneel, Reach Immediate (R) and Reach within
5 LB Weight (L).

                              *****

CONCLUSIONS
Mr. Shawn Stark completed functional testing on this date
with unreliable efforts.

Overall, Mr. Stark demonstrated the ability to perform work
AT LEAST in the SEDENTARY Physical Demand Classification as
defined by the US Dept. of Labor’s guidelines over the
course of a normal workday.  His TRUE functional abilities
remain unknown due to unreliable results on his behalf.
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     Dr. Schlesinger wrote the following on February 9, 2009:

Shawn Stark was back today in follow-up.  Shawn has
completed his FCE.  The evaluator felt that he gave an
unreliable effort, but that he could work at least in a
sedentary capacity.

I am going to declare that he should be able to work in the
medium capacity. Unfortunately, we cannot give a reliable
determination of his exact limitations as above.  I believe
he has reached maximum medical improvement as of today,
February 9, 2009.  I am going to give him a 10% impairment
rating in accordance with the ‘American Medical Association
Guides to Evaluation of Permanent Impairment, 4th Edition.’ 
There is nothing further I can do for him and will release
him from further care.

     On February 18, 2009, Dr. Herring wrote the following in a 

clinic note:

SUBJECTIVE:
HPI: Shawn is a 35-year-old male who comes in to discuss
pain management.  He does realize that I will not do chronic
pain control.

I did review the letter from Dr. Schlesinger, who sent him
for an FCE evaluation.  The evaluator felt that he gave an
unreliable effort and that he could at least work in the
sedentary capacity.  Dr. Schlesinger put in his letter that
he declared that he should be able to work in a medium
capacity, but because of the unreliable effort, they were
unable to give a determination of his exact limitations.  He
gave them 10% impairment rating and basically released him
from further care stating that he had reached maximum
medical improvement.

Shawn states that he is still in pain.  He has radicular
symptoms down the right leg.  He is walking with a cane.  He
tells me now that has a workman’s[sic] compensation lawyer
and I will be happy to forward any medical records that they
need.

ASSESSMENT/PLAN:
In the meantime, we are going to get him set up to see Dr.
Butchaiah Garlapati for chronic pain control.

     Dr. Herring wrote, in pertinent part, on April 24, 2009:
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SUBJECTIVE:
HPI: Shawn is a 35-year-old male who comes in stating he has
just felt very weak and fatigued over the last couple of
days.  He has had some upper respiratory symptoms with nasal
congestion and cough.  He has cut down on his cigarettes. 
He is depressed over his situation with his back and also
his dad died over the last year and he has not been dealing
with that very well.  He does see his pain specialist again
on May 7, 2009.

ASSESSMENT/PLAN:
Fatigue and weakness with depression and upper respiratory
infection.  I have called some Celexa 20 mg daily to
Cornerstone Pharmacy.  He will call me back in a month and
let me know how he is doing.  He has been on Cymbalta in the
past hoping that will help his back pain as well, but he has
quit taking that.  I have also called him in some
amoxicillin 500 t.i.d. for 10 days for his respiratory
infection.  We attempted to do a fingerstick glucose on him
today, but we have no strips.  So, he is going to come back
later for that.  

    On May 7, 2009, Dr. Butchaiah Garlapati saw the claimant for

a follow-up visit. He noted that he initially saw the claimant on

March 3, 2009, complaining that his pain was not controlled with

his present medication.  The claimant presented with a pain level

of 9/10.  His assessment and plan were:

Assessment:
1.  Lumbar radiculopathy to the right lower extremity,
status-post surgery times one at L5-S1 on October 16, 2008.

     2.  Bilateral sacroiliac joint dysfunction.

Plan:
Today, we changed his Indocet to methadone 10 mg four times
a day.  The patient was instructed to call the clinic in
five to seven days to let us know how the medication is
working for him.

     The claimant continued to treat with Dr. Herring.  On August 

18, 2009, Dr. Herring wrote:

SUBJECTIVE:
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HPI: Shawn is a 36-year-old male who comes in complaining of
bilateral lower extremity edema.  He showed me using his
hands how big his legs are in the mornings.  He states it
goes away immediately when he gets out of bed.  He denies
having any significant shortness of breath.  He does have a
cough but continues to smoke despite his father dying of
lung cancer.

                              *****

ASSESSMENT/PLAN:
He is going to take a picture and text it to me tomorrow and
let me see how large his legs are in the mornings, and we
will decide from there what to do.

     On December 2, 2010, Dr. John Brown wrote:

History of Present Illness: This gentleman has chronic
cervical and lumbar pain mostly in low back. 
Postlaminectomy syndrome right lower extremity pain.  He has
right SI joint dysfunction.  He has had some neck tightness. 
The patient brought back his script from November.  He has
actually not been using as much of the medication.  He will
not need a refill until the end of this month.  He is using
approximately two 10 mg methadone three times a day,
hydromorphone 8 mg twice a day, and Neurontin 600 mg t.i.d.

                               *****

Impression: Chronic low back pain, lumbosacral spondylosis,
postlaminectomy syndrome, and some lumbar radicular
symptoms.  SI joint dysfunction is not that prevalent today.

Plan: We will discard the previous prescription.  I have
written him a script for methadone 10 mg two tablets t.i.d.
#180, hydromorphone 8 mg b.i.d., and Neurontin 600 mg t.i.d.
Fill date on that is 12/31/2010.  Recheck in the next six to
eight weeks.

     Prior medical records demonstrate that previously, the

claimant purchased a prescription at Cornerstone Pharmacy for

Propoxy/APAP on August 9, 2006, and May 17, 2007, with

instructions to take one tablet by mouth twice daily as needed

for pain.  The claimant purchased Hydrocodone on June 19, 2007,
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and on August 8, 2007.  He was directed to take one tablet by

mouth every four hours for pain. On January 28, 2008, the

claimant purchased a prescription for Promethazine, which was for

pain, with instructions to take one tablet every four to six

hours for pain.  

     The claimant’s Notice and Consent for Drug Screen dated

September 13, 2007, has an attachment demonstrating that the

claimant was taking Gabapentin and Hydrocodone.

     On November 21, 2011, the claimant underwent an initial

vocational rehabilitation assessment with Heather Taylor.  Based

on Ms. Taylor’s evaluation, she had no vocational recommendations

for the claimant since he advised that he had no plans to return

to the workforce.  Specifically, she reported, in pertinent part:

REPORT SUMMARY

At the request of Gallagher Bassett, an initial vocational
rehabilitation assessment was completed with Mr. Shawn
Stark.  He is represented by attorney Mr. Michael White on
this workers’ compensation claim.  Prior to meeting with Mr.
Stark, I contacted Mr. White who granted authorization for
my meeting with Mr. Stark.

On 11/16/11, I traveled to Heber Springs, AR and met with
Mr. Stark at the public library.  We were able to utilize
their private conference room which was quiet and free from
distractions.  His mother also accompanied him and was
present during our meeting.  Mr. Stark told me he has not
worked since 4/08.  He said he has not looked for any work
since that time, and told me has no plans to return to the
workforce at any point in his future.  Prior to beginning my
meeting with Mr. Stark, I explained to him my role as a
vocational rehabilitation counselor, and provided him with a
Systemedic information pamphlet.

Based on the information and records that I have received
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and reviewed to date, it appears Mr. Stark has been released
to return to the workforce by his treating surgeon, Dr.
Scott Schlesinger.  Dr. Schlesinger has indicated that
although his Functional Capacity Evaluation was invalid, he
released him to work up to the Medium category of physical
work demands.  However, Mr. Stark has advised me that he
does not desire to return to work.

     Further review of the evidence of record demonstrates that

the claimant was treated at Jacksonville Medical Clinic on

September 14, 2004.  The claimant reported low back pain, and

left leg numbness following a tractor accident.  

                         ADJUDICATION 

A.  Impairment Rating/Wage-loss Disability

     An injured worker must prove by a preponderance of the 

evidence that he is entitled to an award for a permanent physical

impairment. Weber v. Best Western of Arkadelphia, Workers'

Compensation Commission F100472 (Nov. 20, 2003).  Any

determination of the existence or extent of physical impairment

shall be supported by objective and measurable findings.  Ark.

Code Ann. § 11-9-704(c)(1)(B). 

     “Objective findings” are defined as those findings which

cannot come under the voluntary control of the patient.  Ark.

Code Ann. § 11-9-102(16)(A)(i). 

     Pursuant to Ark. Code Ann. § 11-9-522(g) and our Rule

099.34, the Commission has adopted the Guides to the Evaluation

of Permanent Impairment (4th ed. 1993), to be used to assess

anatomical impairment.   Permanent benefits shall be awarded only

upon a determination that the compensable injury was the major
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cause of the disability or impairment.  Ark. Code Ann. § 11-9-

102(4)(F)(ii)(a).

     In the present claim, the claimant does not present with any

objective medical finding to support the award of permanent

benefits. 

     Here, the parties stipulated that the claimant sustained a

compensable back injury on April 17, 2008. He underwent surgery

with Dr. Schlesinger in October of 2008, in the form of right L5-

S1, decompression and discectomy.  The parties have also

stipulated that the claimant reached the end of his healing

period for his back injury on February 9, 2009.  On that same

date, Dr. Schlesinger stated that the claimant sustained a 10%

impairment rating in accordance with the American Medical

Association Guides to Evaluation of Permanent Impairment, 4th

Edition.  The 10% rating assessed by Dr. Schlesinger was due to a

surgically treated disc at L5-S1, with residual medically

documented pain and rigidity.  This rating was taken directly

from page Table 75(II)(E), page 3/113 in the Guides.  

     However,  Dr. Schlesinger’s deposition testimony

demonstrates that he was not previously made aware of the

claimant’s pre-existing chronic back problems.  Nor had Dr.

Schlesinger been made aware that in the past an MRI had been

recommended to the claimant for his back.  Upon being apprised of

the aforementioned, Dr. Schlesinger opined that with the claimant

not having undergone the MRI, he does not know whether the disk
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he treated would have related to the trauma reported by the

claimant over possibly some other trauma.  

     Given the claimant’s incredulous testimony concerning his

prior back problems(see inconsistent testimony outlined above);

that prior to the injury, the claimant suffered from significant

back pain, which caused him to be in bed for days; that the

claimant was physically unable to perform some of his job

duties(his testimony demonstrates that a coworker helped with his

lifting duties); based on Dr. Schlesinger’s expert opinion; and

because the evidence demonstrates that the claimant suffered from

chronic symptomatic pre-existing degenerative disk disease, 

I am persuaded it would require sheer speculation and conjecture

to attribute the surgically treated disk in question to the

claimant’s employment. Conjecture and speculation, however,

plausible, cannot be permitted to supply the place of proof. Dena

Construction Company v. Hearndon, 264 Ark. 791, 575 S.W. 2d

155(1979).           

     Therefore, I find that the disk Dr. Schlesinger treated is

not causally connected to the claimant compensable injury of

April 17, 2008.         

     To summarize, I am unable to find of record any objective

medical findings to support a claim for permanent benefits in

this matter.  As a result, I find that the claimant failed to

meet his burden of proving his entitlement to an award of
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permanent benefits. 

     Even if the claimant is able to prove his entitlement to

permanent partial disability benefits, a finding which I do not

make, the evidence presented demonstrates that the claimant

waived rehabilitation and refused to cooperate with an offered

program of rehabilitation and job placement assistance.  The

evidence before me demonstrates that such refusal was without any

reasonable cause, considering the claimant has been released to

medium work capacity, without any restrictions or follow-up care. 

As a result, the claimant would be precluded from receiving wage-

loss disability. 

B.  Permanent and Total Disability 

     The claimant asserts that he has been rendered permanently

and totally disabled as a result of his compensable back injury.

     Ark. Code Annotated §11-9-519(e)(1) defines "permanent total

disability" as an inability, because of compensable injury or

occupational disease, to earn a meaningful wage in the same or

other employment.  Furthermore, the statute provides that the 

burden of proof shall be on the injured employee to prove

inability to earn any meaningful wage in the same or other

employment.  Ark. Code Ann. §11-9-519 (e)(2).

     In the present matter, the parties stipulated the claimant

sustained a compensable back injury on April 17, 2008.  At the

time of the hearing, the claimant was 38 years old.  The claimant
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has worked primarily in heavy construction work, as a heavy

equipment operator, general laborer, and cashier.  The claimant

is a high school graduate.  At the time of his compensable back

injury, the claimant worked for the respondent-employer as a

backhoe operator.

     On October 16, 2008, the claimant underwent back surgery

with Dr. Schlesinger, in the form of right L5-S1, decompression

and discectomy, in order to alleviate the pressure on the nerves. 

The claimant initially reported significant relief of his leg

pain.  However, thereafter the claimant complained of ongoing

back pain, which went down his right leg, and even down his left

leg.  As a result, on December 9, 2008, the claimant underwent an

MRI of the lumbar spine.  On that same date, Dr. Schlesinger

opined that this study revealed evidence of post-operative

changes only.  There was no evidence of recurrent disk

herniation, nerve root compression, spinal stenosis or neural

foraminal stenosis.  

     The claimant underwent a functional capacity evaluation on

February 6, 2009.  The evaluator opined that the claimant gave an

unreliable effort, but that he could work at least in a sedentary

capacity.  On February 9, 2009, Dr. Schlesinger pronounced that

the claimant had reached maximum medical improvement.  The

parties have stipulated to the same.  At that time, Dr.

Schlesinger opined that the claimant was able to work in the
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medium capacity.  No probative evidence has been presented to the

contrary.  While I recognize that the claimant testified that he

is unable to work, little weight has been given to this testimony

given all of the inconsistencies and contradictions in his

testimony (see full discussion above).      

     In addition to this, during his deposition testimony, Dr.

Schlesinger verified that he released the claimant with no

physical restrictions.  Dr. Schlesinger further verified that he

had no explanation for the claimant’s continuous subjective

complaints.  While the claimant testified he wished to return to

work, his testimony demonstrates he has made no effort whatsoever

to find employment within his physical abilities.  This was also

demonstrated on November 21, 2011, during the claimant’s

vocational rehabilitation assessment with Ms. Taylor.  At that

time, she identified several jobs within the claimant’s physical

abilities.  However, the claimant told Ms. Taylor he had not

looked for work since his compensable injury, and had no plans to

return to the workforce at any point in his future.  The evidence

before me demonstrates that the claimant lacks the motivation to

return to the workforce.           

     In spite of that, no probative evidence has been presented

to support a finding that the claimant has the inability, because

of his compensable back injury, to earn a meaningful wage in

other employment.  In fact, no physician, including Dr.
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Schlesinger (the claimant’s treating physician) has opined that

the claimant is permanently and totally disabled.  During the

hearing, the claimant verified that Dr. Garlapati and Dr. Herring

have not placed any physical restrictions on him.  Hence, the

evidence before me demonstrates that the claimant is physically

able to perform at least medium work. 

     Based on the evidence before me, I find that the claimant

failed to prove by a preponderance of the evidence that his

compensable back injury has rendered him permanently and totally

disabled.  

C.  Authorized Treatment

     Respondents no. 1 contend that the treatment the claimant

received from Drs. Herring and Garlapati was not authorized.  

     Ark. Code Ann. § 11-9-514(Repl. 2002) sets forth the

statutory procedures for change of physician. Ark. Code Ann. §

11-9-514(c) provides:

(1) After being notified of an injury, the employer
or insurance carrier shall deliver to the employee,
in person or by certified mail, return receipt
requested, a copy of a notice, approved or prescribed
by the commission, which explains the employee's
rights and responsibilities concerning change of
physician.

(2) If, after notice of injury, the employee is not
furnished a copy of the notice, the change of
physician rules do not apply.

(3) Any unauthorized medical expense incurred after
the employee has received a copy of the notice shall
not be the responsibility of the employer.
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     In the present matter, there is no indication of record that

the claimant received a copy of the notice and change of

physician rules pursuant to Ark. Code Ann. § 11-9-514(c)(2).

Without that notice, the change of physician rules do not apply,

and the claimant was free to seek reasonably necessary medical

treatment from Drs. Herring and Garlapati.  See, Stephenson v.

Tyson Foods, Inc., 70 Ark. App. 265, 19 S.W.3d 36 (2000).

     As such, I find that the treatment the claimant received 

Drs. Herring and Garlapati treatment was not unauthorized

pursuant to Ark. Code Ann. §11-9-514(c)(3). 

D.  Additional Medical Treatment

     Therefore, the next issue for determination is whether the

treatment the claimant received from Drs. Herring and Garlapati

was reasonable and necessary in connection with his back injury

of April 17, 2008.    

     An employer shall promptly provide for an injured employee

such medical treatment as may be reasonably necessary in

connection with the injury received by the employee.  Ark. Code

Ann. § 11-9-508(a).  The claimant bears the burden of proving

that he is entitled to additional medical treatment.  Dalton v.

Allen Eng'g Co., 66 Ark. App. 201, 989 S.W.2d 543 (1999). 

     Specifically, the claimant contends that he is entitled to

additional medical treatment for his compensable back injury from

Drs. Herring and Garlapati.  During the hearing, the claimant
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essentially testified that he continues with sciatic pain going

down both legs and knees, and down the bottom of his feet. 

     I find that the claimant was not a credible witness.  A

review of the transcript and his deposition testimony confirms an

impression formed at the hearing.  In this regard, during the

hearing, the claimant initially denied that prior to his injury,

he experienced constant back pain.  Upon being confronted with

his deposition testimony, the claimant admitted he stated there

that he had previously experienced constant back pain.  On direct

examination, the claimant denied that his prior back problems

interfered with his work.  However, on cross examination, the

claimant admitted that during his deposition testimony, he stated

that a co-worker helped him with lifting job duties.  The

claimant also testified during his deposition that he would

sometimes have to stay in bed for days due to back problems.

     The claimant vehemently denied being involved in a motor

vehicle accident upon being shown Dr. Greenberg’s medical report

of April of 2008, wherein it stated that the claimant sustained a

traumatic back injury in a motor vehicle accident some two years

ago.  He also denied being involved in a motor vehicle accident

during his deposition testimony.  However, upon being questioned

by the Commission, the claimant admitted to being involved in a

motor vehicle accident.  On cross examination, the claimant did

not recall telling Ms. Edleman at the time of hire, he was taking
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Gabapentin and hydrocodone.  However, upon being presented with a

copy of his Notice and Consent for Drug Screen and pre-med list,

the claimant remembered that he was taking these medications at

the time of hire, but maintained that he did not recall why they

had been prescribed.  However, the claimant dmitted that he

suffered from pre-existing degenerative disk disease.  To

summarize, the aforementioned examples are just a few of the

inconsistencies in the claimant’s testimony (see above  full

discussion).  Based on the foregoing, I find the claimant’s

testimony is not credible.         

     I further find that the claimant did not sustain his burden

of proving by a preponderance of the evidence that the medical

treatment rendered by Drs. Herring and Garlapati was reasonably

necessary in connection with his compensable injury. 

Specifically, I find that his compensable injury is not a factor

in his current need for medical treatment.              

     Here, in October of 2008, the claimant underwent surgery for

his back injury, with his treating physician, Dr. Schlesinger. 

Following this surgery, the claimant made a multitude of

subjective complaints of ongoing pre-surgery symptoms.  As a

result the claimant underwent “extensive conservative treatment,”

in the form of a medication regime, physical therapy treatment,

and epidural steroid injections.  Nonetheless, the claimant’s

testimony demonstrates that despite surgery and extensive
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conservative treatment, he has been afforded only minimal relief

of his symptoms. 

     In December of 2008, Dr. Schlesinger opined that a recent

MRI study revealed evidence of post-operative changes only. 

There was no evidence of recurrent disk herniation, nerve root

compression, spinal stenosis or neural foraminal stenosis.       

     On February 9, 2009, the claimant’s treating physician, Dr.

Schlesinger declared the claimant to be at maximum medical

improvement.  He released the claimant from care with no

recommendations for follow-up care or any pain management.  Dr.

Schlesinger also released the claimant to medium work.  During

his deposition testimony, Dr. Schlesinger did not have an

explanation for the claimant’s continuous subjective complaints. 

He also opined that the claimant had no deficits. 

     Here, the evidence demonstrates that the instant claimant

suffered chronic pre-existing degenerative disk disease, which I

find is the dominating cause for any back-related symptoms he may

be currently experiencing.  

     As a result, based on the current record before me, I find

that the claimant failed to prove his entitlement to additional

medical treatment with Drs. Herring and Garlapati.

     While I realize that a claimant may be entitled to ongoing

medical treatment after the healing period has ended, if the

medical treatment is geared toward management of the claimant’s

injury.  Patchell v. Wal-Mart Stores, Inc., 86 Ark App. 230, 184
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S.W. 3d 31 (2004). Here, the claimant testified that Dr.

Schlesinger referred him back to Dr. Herring for pain management

after his release from care.  The record does not corroborate

this contention.  The record demonstrates that the claimant was

already treating with Dr. Herring prior to his release from Dr.

Schlesinger.  Moreover, as previously discussed above, the

claimant’s treating physician made no recommendations for any

further treatment or follow-up care.  In fact, the records reveal

concerns that the claimant “was seeking pills.” 

            FINDINGS OF FACT AND CONCLUSIONS OF LAW  

     On the basis of the record as a whole, I make the following

findings of fact and conclusions of law in accordance with Ark.

Code Ann. §11-9-704.

     1.  The Arkansas Workers’ Compensation Commission has        
         jurisdiction of the within claim.

     2.  The employee-employer-carrier relationship existed at
         all relevant times, including April 17, 2008.

3.  The claimant sustained an admittedly compensable injury  
    to his low back on April 17, 2008.

4.  Respondents no. 1 accepted compensability.

5.  Respondents have paid some benefits, including
    medical benefits, temporary total disability benefits,   
    and permanent partial disability benefits for a 10%      
    physical impairment.

6.  The claimant treated with Dr. Scott Schlesinger, who
         performed surgery and assigned a 10% permanent physical  
         impairment.     

7.  The claimant’s average weekly wage at the time of his    
         compensable injury was $480.00.  Claimant’s compensation 
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         rates are $320.00 for temporary total disability, and    
         $240.00 for permanent partial disability.

8.  The claimant reached maximum medical improvement as of
         February 9, 2009.

9.  Respondents no. 1 have controverted the claimant’s
         entitlement to any benefits not previously paid.

    10.  The claimant’s treatment from Drs. Herring and Garlapati 
         was authorized.  

    11.  The claimant failed to prove his entitlement to          
         additional medical treatment with Drs. Herring and       
         Garlapati.

    12.  The claimant failed to prove his entitlement a permanent 
         impairment rating in connection with his April 17, 2008, 
         work injury.  Therefore, he is precluded from receiving  
         wage-loss disability.

    13.  The claimant failed to prove by a preponderance of the   
         evidence that he has been rendered permanently and       
         totally disabled by his work injury.   

     
                             ORDER
     
     For the reasons discussed herein, this claim must be, and 

hereby is, respectfully denied in its entirety.            

     IT IS SO ORDERED.

__________________________
CHANDRA HICKS
ADMINISTRATIVE LAW JUDGE

CH/dk 
    
 


