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Hearing before Administrative Law Judge Barbara Webb on December 8, 2011, in
Little Rock, Pulaski County, Arkansas.  

Claimant appeared pro se.   

Respondents were represented by Ms. Melissa Wood, Attorney at Law, Little Rock,
Arkansas.  

STATEMENT OF THE CASE

A hearing was held on the above-styled claim on December 8, 2011, before

Administrative Law Judge Barbara W. Webb.  A Pre-hearing Order was entered in

this case on November 8, 2011.  The Pre-hearing Order set forth the stipulations

offered by the parties and outlined the issues to be litigated and resolved at this

hearing.  A copy of the November 8, 2011, Pre-hearing Order is made a part of the

hearing record.

STIPULATIONS

By agreement of the parties, the stipulations applicable to this claim are as

follows:

1. The Arkansas Workers’ Compensation Commission has jurisdiction

of this claim.



Stallworth - F611714 - 2 -

2. The employer/employee/carrier relationship existed on August 17,

2006, when claimant sustained compensable injuries to his lower

extremities.

3. The claimant’s earnings were sufficient to entitle him to a

compensation rate of $388.00 for temporary total disability benefits.

4. The claimant received a change of physician to Dr. D’Orsay Bryant on

March 27, 2007.

5. This case has been the subject of three prior hearings with opinions

filed by this Administrative Law Judge on December 10, 2007, which

was affirmed and adopted by Full Commission opinion dated May 5,

2008; an opinion filed by this Administrative Law Judge on September

23, 2009, which was affirmed and adopted by Full Commission

opinion dated April 5, 2010, and an opinion filed by this

Administrative Law Judge on March 17, 2011, which was affirmed and

adopted by Full Commission opinion dated June 14, 2011, with a

clerical error corrected by order dated June 28, 2011.

6. Additional temporary total disability benefits were paid by

respondents to the claimant from July 29, 2011, until October 27,

2011. 

ISSUES

By agreement of the parties, the issues to be presented at the hearing are

as follows:



Stallworth - F611714 - 3 -

1. Claimant’s entitlement to additional temporary total disability benefits

from March of 2006 until July 29, 2011, and from October 27, 2011,

to  a date yet to be determined.  

2. Claimant’s entitlement to interest on all sums not paid and penalties

as a result of respondents’ failure to comply with prior Orders of the

Commission, i.e. x-rays and non-payment of temporary total disability

benefits. 

3. Res judicata.

4. Respondents’ entitlement to costs pursuant to Ark. Code Ann. § 11-9-

714.

5. Overpayment of temporary total disability benefits to the claimant

between October 20, 2011, and October 27, 2011.

6. All other issues are reserved.

The record consists of a one volume transcript of the December 8, 2011,

hearing, consisting of the testimony of Leonard Stallworth, the claimant, and all

documentary evidence consisting of Commission’s Exhibit 1 (Pre-hearing Order -

November 8, 2011); Claimant’s Exhibit 1 (Documents); Claimant’s Exhibit No. 2

(Recommendation for MRI); Claimant’s Exhibit No. 3 (Referral to Neurosurgeon);

Respondents’ Exhibit No. 1 (Medical Records, Nine Pages); Respondents’ Exhibit

No. 2 (Non-medical Records, Thirteen Pages); Respondents’ Exhibit No. 3 (Print-

out of TTD Paid).   In addition, the following documents which were submitted post-
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hearing by the parties have been blue-backed and are deemed admitted into

evidence and incorporated into the record of this proceeding:

1) Letter dated December 20, 2011, from respondents with signed
October 20, 2011, report from Dr. Calhoun to be substituted for page
9 of Respondent’s Exhibit No. 1,

2) Letter dated December 29, 2011, from the claimant with November
17, 2011 medical report from Dr. D’Orsay Bryant

3) Letter dated December 29, 2011, from respondents with December
22, 2011, letter from Dr. Calhoun

4) Letter dated January 4, 2012, from respondents

5) Letter dated January 17, 2012, from Administrative Law Judge
confirming results of telephone conference of January 17, 2012

6) Letter dated January 27, 2012, from respondents with January 24,
2012 Clinic Note from Dr. Calhoun

7) Letter dated January 30, 2012, from the claimant with record from VA
and January 24, 2012 Clinic Note from Dr. Calhoun

8) Letter dated February 1, 2012, from respondents objecting to
introduction of claimant’s letter dated January 30, 2012, and any
medical records from the VA.

In addition, the transcript of the hearings held September 27, 2007, June 25,

2009, and December 17, 2010, including exhibits, and the prior Opinions of this

Administrative Law Judge, the Full Commission, and the Court of Appeals are

hereby incorporated into the record by reference.  

FACTUAL BACKGROUND

Leonard Stallworth is 50 years old (d.o.b. 2/6/62).  He graduated from high

school.  Following high school, he served six years and seven months in the United
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States Army, including three years active duty, and two years and seven months

active duty in the Louisiana National Guard.  After completing his military service,

he became a cook and worked on Bourbon Street in New Orleans for approximately

ten years.  He also worked as a cook for NASA for about two years. In 1995, he

began training and working as an apprentice iron worker.  He worked in New

Orleans until he evacuated with his family in August of 2005 to Arkansas due to

Hurricane Katrina.

In July 2006, he began working for Hayes Mechanical as an iron worker.  On

August 17, 2006, he was injured by a falling beam causing him to fall out of a

scissor lift approximately four feet to the ground.  He was immediately taken to the

emergency room in Monticello.  He testified that both legs were hurting and that he

had a cut on the back of his Achilles heel.  He was released from the emergency

room and went home.  He explained that on the next morning, he was badly bruised

and had a golf ball-sized knot in his knee.  He returned to work at light duty for two

weeks. Due to continuing problems, he sought treatment with Dr. Reinhart.  After

that, he sought treatment with Dr. Uysal with complaints of pain in both legs.  He

underwent MRI tests and was ultimately referred to an orthopedic surgeon, Dr.

Walker.  Dr. Walker prescribed pain medication and physical therapy.  During

therapy, the claimant noticed his left leg started giving him problems on the

treadmill and stair climbing.  He noted that the problems were in his hip area and

in the front of his thigh.  He was released to return to work on December 14, 2006,

but did not return to work.  He collected $4,160.00 in unemployment benefits
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beginning in May of 2007.  He requested a change of physician and was

subsequently treated by Dr. D’Orsay Bryant in March of 2007.  He was given pain

medication and steroid injections to his back.  He was also referred for additional

therapy.   On May 3, 2007, Dr. Bryant recommended baseline x-rays of the

claimant’s lumbar spine, left hip and femur.  In addition, he recommended a back

brace.  After the last hearing, the claimant was awarded continued medical

treatment with Dr. Bryant, including the baseline x-rays of the lumbar spine, left hip

and femur, anti-inflammatory medication, and the back brace as recommended by

Dr. Bryant. In February of 2009, Dr. Bryant recommended that the claimant undergo

an FCE to determine whether he could return to work.  On March 24, 2009, the

claimant underwent an FCE.  The claimant testified that the FCE revealed that the

claimant could not do any heavy work and that his prior job was construction work

and was considered heavy work.  The FCE report showed that he demonstrated the

ability to perform work at the medium level.  

 In May of 2009, Stallworth returned to Dr. Bryant  with complaints of low

back pain and left knee soreness.  Stallworth testified that he had fallen and injured

his right knee in November of 2008 and that he needed medical treatment for the

right knee.  He explained that he fell and hurt his right knee because of his leg

problems from the work accident.  He explained that his knee is sore.  He testified

that he was trying to run at the time of his fall when his leg gave out.  He explained

that he told Dr. Bryant that his low back pain was extremely painful when he fell
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down in 2008.  He explained that the back pain existed prior to the fall and was not

caused by the fall.

Medical records reflect that the claimant was seen at the Drew Memorial

Hospital emergency room on August 17, 2006, concerning injuries he suffered as

a result of a beam falling on his leg, hips, thigh and right ankle.  The treating

physician noted a contusion on the lower extremities.  X-rays were performed on

the lumbar spine, right ankle, right foot, pelvis, right femur and left femur.

Radiology notes indicate that the impression on the left foot, right femur, left femur

and pelvis were negative.  The x-ray of the lumbar spine revealed mild

degenerative disease. The x-ray of the right ankle revealed “probable secondary

ossification center of the tip of the malleolus.  Small avulsion not excluded.  Mild

soft tissue swelling.  No gross fracture or dislocation.”

On August 30, 2006, the claimant was examined by Dr. Jeffrey Reinhart.

When he saw Dr. Reinhart, the claimant complained of problems with his right knee

and left leg.  He was diagnosed with a contusion on the right ankle and knee.  He

was released to return to light duty for ten days starting September 5, 2006. 

On October 3, 2006, a radiology report from Chicot Memorial Hospital

reflects the results of an x-ray on the right ankle, right heel and right knee.  No

evidence of acute fracture or dislocation was noted.  A heel spur was noted.

On October 2, 2006, the claimant was examined by Dr. Askin Uysal in

McGehee, Arkansas.  At that time, he was complaining of joint pain in his right knee

with swelling.  He had problems squatting without having pain.  The doctor noted



Stallworth - F611714 - 8 -

that the claimant exhibited right knee swelling, pain on flexion and extension of

knee, right heel with no pain and no swelling.  He was diagnosed with knee pain

and arthritis.  The doctor noted that the x-rays of the claimant’s ankle and heel were

inclusive due to tissue swelling around the medial malleolus and advised that he

needed an MRI of the knee to evaluate the ligaments.  He further noted that the

claimant had degenerative joint disease and arthritis in his lumbar spine.

On October 5, 2006, the claimant underwent an MRI of his right knee.  The

MRI revealed that there was “moderate subcutaneous edema with fluid present

along the anterior/lateral aspect of the knee joint most consistent with a soft tissue

contusion and/or hematoma.  No underlying osseous injury is noted.  There is no

sign of fracture or contusion.”  The claimant was diagnosed with a lateral

subcutaneous post-traumatic contusion or hematoma with no evidence of fracture,

bone contusion or internal derangement.

On October 16, 2006, the claimant was evaluated by Dr. Walker, an

orthopedic surgeon.  At that time, his chief complaint was right knee pain.  The

doctor noted that the claimant had an injury to his right knee that had persisted

despite treatment with ibuprofen, rest and limited work duties.  He noted that the

x-rays and MRI showed post-traumatic contusion or hematoma in his lateral

subcutaneous tissues of his right knee.  It was further noted that the claimant

continued to have pain specifically in that region and difficulty with deep knee

bends or squatting or prolonged driving.  X-rays of the right knee were obtained and

showed no evidence of acute fracture or dislocation.  At that time, Dr. Walker noted
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that the claimant had developed some muscle weakness which may have

contributed to the pain with deep knee bending or squatting and noted that he

continued to have pain in the area of the right knee contusion.  He recommended

that the claimant pursue a course of physical therapy.

On November 13, 2006, the claimant was seen by Dr. Walker.  At the time

of the evaluation, Dr. Walker noted that the claimant had gone to therapy for

strengthening exercises in light of a crushing type injury to his quads with

hematoma development.  He noted that the claimant’s symptoms had improved but

that he was having more symptoms on his left thigh.  Dr. Walker diagnosed him with

“bilateral quadriceps contusion and right knee patellofemoral syndrome, not

improved”.

On December 18, 2006, Dr. Walker released the claimant to return to regular

work with no work limitations on December 14, 2006.

On May 3, 2007, the claimant was evaluated by Dr. D’Orsay Bryant.  Dr.

Bryant concluded that the claimant had low back, left hip, and left thigh pain, noting

that his symptoms were reflective of sciatica.  He noted that there was no x-ray of

the left thigh or hip where the quadriceps insert and that the claimant required an

x-ray examination of the femur and hip as well as the back.  He also recommended

a muscle relaxant due to the fact the claimant had a muscle spasm in the right lower

back.  He also recommended anti-inflammatory medication.  He also noted that a

back brace could help the claimant to provide stability.  Depending on the results
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of the x-rays and medication, he recommended physical therapy to the hip area be

considered.

Stallworth returned to Dr. Bryant on July 7, 2009, with complaints of

persistent low back pain.  He was given two injections - one in the back and one to

the hip and scheduled for a follow-up visit in four weeks.  On September 3, 2009,

Bryant wrote a letter noting that he had recommended x-rays of the lumbar spine

and the left hip.  He also recommended an MRI of the lumbar spine.  On October

8, 2009, Stallworth returned for a follow-up with Dr. Bryant.  Dr. Bryant noted that

the x-rays had been approved and that Stallworth reported that he had recently

experienced sharp low back pain increased with bending activities.  Stallworth was

given a left SI joint injection and a left hip anterior injection.  Bryant again noted that

an MRI of the lumbar spine and left hip were recommended.  Bryant further noted

that the MRI’s “are necessary for more complete evaluation and management

recommendations”.

On October 8, 2009, the claimant underwent the authorized x-rays and

received a left SI joint injection and a left hip anterior injection.  On July 26, 2011,

the claimant underwent the MRI of the lumbar spine and hip recommended by Dr.

Bryant.  The MRI of the lumbar spine revealed 

1. Adynamic/static configuration of the spinal axis as a manifestation of loss
of the normal lordotic curvature.
2. Partial transitional lumbosacral anatomy, resulting in relative protection
of the L5-S1 disk placing accentuated stress on the posterior elements
producing moderate biforaminal narrowing at L5-S1, symmetric in character
3.  L3-4 and L4-5 Moderate symmetric biforaminal narrowing
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4.  Incidental notation made of a retroaortic left renal vein without evidence
of marked left renal vein entrapment.

The MRI of the hips and pelvis revealed:

1. Evidence of mild developmentally dysplastic hips (DDH) with shallow
femoral head/neck junctions and low grade impingement changes on the
acetabular labra at this juncture.
2.  No high grade femoral acetabular impingement or markedly asymmetric
leftward hip pathology is seen.
3. Intermediate grade insertional tendinopathy involving the hamstrings and
teno-osseous junctions with the ischial tuberosities bilaterally.

On July 29, 2011, the claimant returned to Dr. Bryant.  He was informed of

the results of the MRI’s of the back and hip.  It was noted that he has tenderness

on the anterior aspect of the hip and at the left SI joint and left lower back region

and left lower extremities paresthesias.  He was referred to a neurosurgeon.  And

given medication.  On October 12, 2011, Stallworth was evaluated by Dr. Michael

Calhoun, a neurosurgeon, for an independent medical evaluation.  Dr. Calhoun

recommended physical therapy or intermittent injections under the guidance of Dr.

Bryant, and no further neurosurgical treatment.  He opined that the claimant cannot

return to his job at injury, but deferred to Dr. Bryant and the FCE as to when he

could work within the medium range of physical demands.  He further opined that

since the claimant had suffered no true disc herniation, he had no partial permanent

impairment with regard to his lumbar spine.  On October 20, 2011, Dr Calhoun

opined that the claimant had reached maximum medical improvement and that any

further injections would be maintenance and not active treatment.  On November

17, 2011, Stallworth returned to Dr. Bryant.  Dr. Bryant noted that he administered
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injections for therapeutic reasons and not only “maintenance” in response to Dr.

Calhoun’s prior correspondence.  

At the hearing on December 8, 2011, Stallworth testified that he had been

provided the recommended injections, but had been denied the physical therapy

because it had not been approved.  On December 22, 2011, Dr. Calhoun

responded to the “rather inflammatory letter” written by Dr. Bryant and noted that

he still maintained the claimant had reached maximum medical improvement ant

that the injections would be given for preexisting degenerative problems and not his

acute work injury.  On January 24, 2012, Dr. Calhoun dictated an addendum to his

previous IME report.  He opined that Stallworth does have “significant preexisting

degenerative changes at L4-5 which would gradually worsen over time.  

PRIOR PROCEEDINGS

A hearing was held in this case on September 27, 2007, before this

Administrative Law Judge.  At that time, the parties stipulated that the claimant had

sustained compensable injuries to his lower extremities on August 17, 2006, while

working for Hayes Mechanical, Inc.  At the hearing, claimant sought additional

medical treatment and additional temporary total disability benefits.   On December

10, 2007, the claimant was awarded additional medical treatment as recommended

by Dr. Bryant, including baseline x-rays of the claimant’s lumbar spine, left hip, and

femur, anti-inflammatory medication, and a back brace.  The claim for additional

temporary total disability benefits was denied on the basis that the claimant was

released to return to work without restrictions in December of 2006, but failed to
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attempt to return to work when released by his doctor  and collected unemployment

based on his ability to work.  Although the temporary total disability benefits were

denied, it was noted that the claimant would be entitled to temporary total disability

benefits for any work missed due to subsequent treatment of his work-related

injuries.  On May 5, 2008, the Full Commission affirmed and adopted the December

10, 2007, decision of the Administrative Law Judge.  A Notice of Appeal to the

Arkansas Court of Appeals was filed on June 2, 2008, but the appeal was

subsequently dismissed on September 25, 2008.

A second hearing was held on June 25, 2009.   This Administrative Law

Judge determined that the claimant had failed to prove by a preponderance of the

evidence that he was entitled to additional medical treatment in light of the fact

there was no medical documentation in evidence showing that any additional

medical  recommendations had been made for Stallworth’s compensable injuries

to the lower extremities.  Further, this Administrative Law Judge determined that the

claimant failed to establish by a preponderance of the evidence that his depression

was a compensable consequence of his work-related injury and that he was entitled

to additional indemnity benefits.  The September 23, 2009, decision of this

Administrative Law Judge was affirmed and adopted by the Full Commission on

April 5, 2010.  In the dissenting opinion, Commissioner Hood noted that the

claimant had attached two documents with his appeal which were not in the record,

i.e. the September 3, 2009, letter from Dr. Bryant and an October 8, 2009, return
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to work form, which if admitted could cause a change in the outcome of the

proceeding. 

On December 17, 2010, a third hearing was held.  At that time, the claimant

sought additional medical treatment recommended by Dr. Bryant and additional

temporary total disability benefits.  Respondents contended that the issues had

already been litigated and were res judicata.  Alternatively, they contended that the

medical treatment, i.e. the MRI recommended by Dr. Bryant, was not reasonable or

necessary medical treatment.  Respondents further requested costs.  By Opinion

entered March 17, 2011, by this Administrative Law Judge, the claimant was

awarded additional medical treatment from Dr. Bryant, but was denied additional

temporary total disability benefits.  This Opinion was affirmed and adopted by the

Full Commission on June 14, 2011, and corrected by a Nunc Pro Tunc Order dated

June 28, 2011.  

DISCUSSION

The claimant contends he is entitled to damages because of bad faith

conduct on behalf of the respondents mishandling of evidence and delay of

services which was ordered by a court of law that caused mental anguish and pain

and suffering towards him.  He specifically contends that respondents delayed and

failed to provide the x-rays ordered by Dr. Bryant and awarded by the Commission.

The respondents contend that all appropriate benefits are being paid.

Respondents have timely approved and paid for all medical treatment awarded by

the Full Commission.  The Commission ordered MRIs at the direction of Dr. Bryant,
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which have been performed.  Dr. Bryant subsequently took claimant off work and

recommended that he see a neurosurgeon.  Temporary total disability benefits are

being paid at this time and an Independent Medical Evaluation has been scheduled

with Dr. Michael Calhoun on October 12, 2011.  Respondents contend that any

issues raised by the claimant are barred by res judicata pursuant to Ark. Code Ann.

§11-9-714. 

Res Judicata

Respondents contend that any determination of whether the claimant was

released to return to work and any associated claim for temporary total disability

benefits as well as a claim for additional medical treatment would be barred by the

doctrine of res judicata.  In White v. Gregg Enterprises, 72 Ark. App. 309, 37

S.W.3d 649 (2001), the Arkansas Court of Appeals summarized the doctrines of res

judicata and law of the case as follows:

Res judicata applies where there has been a final adjudication on the
merits of the issue by a court of competent jurisdiction on all matters
litigated and those matters necessarily within the issue that might
have been litigated. Castleberry v. Elite Lamp Company, 69 Ark. App.
359, 13 S.W.3d 211 (2000).  The doctrine of res judicata is applicable
to decisions by the Commission.  Castleberry v. Elite Lamp Company,
supra. The doctrine of res judicata applies only to final orders or
adjudications.  White v. Air Systems, Inc., 33 Ark. App. 56, 800
S.W.2d 726 (1990).  The filing of a petition for review with the full
Commission within thirty days prevents the order of the administrative
law judge from becoming final.  White v. Air Systems, supra. The key
question regarding the application of res judicata is whether the party
against whom the earlier decision is being asserted had a full and fair
opportunity to litigate the issue in question.  Castleberry v. Elite Lamp
Company, supra.
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Whatever is before the supreme court and disposed of in the
exercise of its jurisdiction must be considered settled, and the lower
court must carry that judgment into execution according to its
mandate.  Bussell v. Georgia Pacific Corp., 64 Ark. App. 194, 981
S.W.2d 98 (1998).  The trial court, and by analogy the Commission,
has no power to change or extend the mandate of the appellate court.
Bussell v. Georgia, supra. In Bussell v. Georgia, we stated:

Whatever was before the Court, and is disposed of, is
considered as finally settled.  The inferior court is
bound by the judgment or decree as the law of the
case, and must carry it into execution according to the
mandate.  The inferior court cannot vary it, or judicially
examine it for any other purpose than execution.  It can
give no other or further relief as to any matter decided
by the Supreme Court even where there is error
apparent; or in any manner intermeddle with it further
than to execute the mandate and settle such matters as
have been remanded, not adjudicated by the Supreme
Court. . . . The principles above stated are, we think,
conclusively established by the authority of adjudged
cases.  And any further departure from them would
inevitably mar the harmony of the whole judiciary
system, bring its parts into conflict, and produce therein
disorganization, disorder, and incalculable mischief and
to  disregard the adjudications of the Supreme Court, or
to refuse or omit to carry them into execution would be
repugnant to the principles established by the
constitution, and therefore void. 6 4  A r k .  A p p .  a t
199-200, 981 S.W.2d at 100 (quoting Fortenberry v.
Frazier, 5 Ark. 200, 202 (1843). Th e C ommi ss ion
cannot change its findings of fact on remand. Lunsford
v. Rich Mountain Elec. Coop., 38 Ark. App. 188, 832
S.W.2d 291 (1992). Matters decided on prior appeal
are the law of the case and govern our actions on the
present appeal to the extent that we would be bound by
them even if we were now inclined to say that we were
wrong in those decisions.  Lunsford v. Rich Mountain
Elec. Coop., supra. The supreme court has long
adhered to the rule that when a case has been decided
by it and, after remand, returned to it on a second
appeal, nothing is before it for adjudication except
those proceedings had subsequent to its mandate.
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Ouachita Hospital v. Marshall, 2 Ark. App. 273, 621
S.W.2d 7 (1991).

The purpose of the res judicata doctrine is to put an end to litigation by

preventing a party who had one fair trial from re-litigating the matter a second time.

O’Dell v. Rickett,  ____ Ark. App.____, ____ S.W.3d ____ (Sept. 28, 2005); Cox v.

Keahey, 84 Ark. App. 121, 133 S.W.3d 439 (2003).  The test in determining whether

res judicata applies is whether matters presented in a subsequent suit were

necessarily within the issues of the former suit and might have been litigated

therein.  Id.  Although the Commission is not a court, its awards are in the nature

of judgments, and the doctrine of res judicata applies to Commission decisions.

Gwin v. R.D. Hall Tank Co., 10 Ark. App. 12, 660 S.W.2d 947 (1983).

This case was the subject of a prior hearing held on September 27, 2007.

In an opinion dated December 10, 2007, the claimant was awarded additional

medical treatment as recommended by Dr. Bryant, including baseline x-rays of the

claimant’s lumbar spine, left hip, and femur, anti-inflammatory medication, and a

back brace.  However, the claim for additional temporary total disability benefits

were denied on the basis that the claimant was released to return to work without

restrictions in December of 2006, but failed to attempt to return to work when

released by his doctor and collected unemployment based on his ability to work.

Although the temporary total disability benefits were denied, it was noted that the

claimant would be entitled to temporary total disability benefits for any work missed

due to subsequent treatment of his work-related injuries.  On May 5, 2008, the Full
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Commission affirmed and adopted the December 10, 2007, decision of the

Administrative Law Judge.  A Notice of Appeal was filed by respondents and

subsequently dismissed.  A second hearing was held in this case on June 25, 2009.

The issue of additional temporary total disability was determined to be barred by

res judicata. The claim for additional medical treatment for depression was denied.

It was further determined that there was no evidence offered by the claimant to

show any further recommendations for additional medical treatment to the

claimant’s back and leg as a result of his compensable injury.  The September 23,

2009, decision of the Administrative Law Judge was affirmed and adopted by the

Full Commission on April 5, 2010.  The claimant filed a Notice of Appeal to the

Court of Appeals on April 20, 2010.  On September 21, 2010, the Arkansas Court

of Appeals dismissed the appeal on the motion of the Appellant.  On December 17,

2010, a third hearing was held.  At that time, the claimant sought additional medical

treatment recommended by Dr. Bryant and additional temporary total disability

benefits.  Respondents contended that the issues had already been litigated and

were res judicata.  Alternatively, they contended that the medical treatment, i.e. the

MRI recommended by Dr. Bryant, was not reasonable or necessary medical

treatment.  Respondents further requested costs.  By Opinion entered March 17,

2011, by this Administrative Law Judge, the claimant was awarded additional

medical treatment from Dr. Bryant, but was denied additional temporary total

disability benefits.  This Opinion was affirmed and adopted by the Full Commission

on June 14, 2011, and corrected by a Nunc Pro Tunc Order dated June 28, 2011.
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In the three prior adjudications, the Full Commission and Administrative Law

Judge relied on the same evidence that the claimant now seeks to introduce to

establish that he could not return to work.  Based on my review of the record and

prior rulings in this case, I find that the issue of whether the claimant was released

to return to work was fully adjudicated as of the date of the prior hearing and is thus

res judicata.

The evidence has demonstrated that the claimant underwent the

recommended diagnostic testing and treatment by Dr. Bryant.  On February 17,

2009, Dr. Bryant noted that after conservative treatment since May 3, 2007, “the

patient’s ability to return to work must be determined.  The patient’s subjective

complaints are not adequate to adequately assess what his work capabilities are.”

Therefore, Dr. Bryant ordered a functional capacity evaluation to determine the

claimant’s ability to return to his former job as an iron worker.  The FCE revealed

that the claimant demonstrated the ability to perform work at the medium level.

Although the claimant has testified that he has been unable to work due to his

physical injuries, the credible evidence in this case demonstrates that the claimant

has been able to work since he was released by Dr. Walker on December 14, 2006.

This is reinforced by Dr. Bryant who noted that the complaints of the claimant were

subjective and that the FCE would be the appropriate objective measurement of the

patient’s ability to perform work.  On October 12, 2011, Stallworth was evaluated

by Dr. Michael Calhoun, a neurosurgeon.  He opined that Stallworth cannot return

to his job at injury, but deferred to Dr. Bryant and the FCE as to when he could work



Stallworth - F611714 - 20 -

within the medium range of physical demands.  Therefore, I find that the claimant

has failed to prove by a preponderance of the evidence that he is entitled to

additional temporary total disability benefits. 

At the hearing, the respondents raised the issue of overpayment of

temporary total disability benefits to the claimant between October 20, 2011, and

October 27, 2011.  Based on the evidence, I find that the respondents have failed

to prove that they are entitled to any refund or credit for overpayment of temporary

total disability benefits to the claimant in this case.  

Additional Medical Treatment

The respondents have accepted the August 17, 2006, injuries to claimant’s

lower extremities as compensable and paid medical expenses and temporary total

disability benefits through October of 2009.  In July of 2011, the respondents

resumed payment of medical treatment of the claimant by Dr. Bryant and Dr.

Calhoun.  On July 29, 2011, the respondents also reinstated temporary total

disability benefits until October 27, 2011.  The benefits were ceased based on Dr.

Calhoun’s opinion that the claimant had reached maximum medical improvement

on October 20, 2011.  In support of their denial of additional treatment, respondents

contend that all recommended treatment has been provided.

Ark. Code Ann. § 11-9-508 states that employers must provide all medical

treatment that is reasonably necessary for the treatment of a compensable injury.

What constitutes reasonable and necessary treatment under the statute is a

question of fact for the Commission.  Ganksy v. Hi-Tech Engineering, 325 Ark. 163,
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924 S.W.2d 790 (1996); Geo Specialty Chem., Inc. v. Clingan, 69 Ark. App. 369,

13 S.W.3d 218 (2000).   Respondents are responsible only for medical services

which are causally related to the compensable injury.  Post-surgical improvement

is a relevant consideration in determining whether surgery was reasonable and

necessary.  Winslow v. D & B Mech. Contractors, 69 Ark. App. 285, 13 S.W.3d 180

(2000).

The evidence demonstrates that Dr. Bryant and Dr. Calhoun have

recommended either physical therapy or intermittent injections under the guidance

of Dr. Bryant.  The claimant has been provided the injections, but has not had any

additional physical therapy. A review of the recent medical records do not reveal

that Dr. Bryant has ordered physical therapy.  Rather the records show that Dr.

Bryant has chosen the use of therapeutic steroid injections for pain relief.

Therefore, I find that the claimant has failed to prove by a preponderance of the

evidence that he is entitled to additional medical treatment. 

Penalties and Interest

The claimant also seeks penalties and interest for the alleged

noncompliance with the Commission’s Orders and non-payment of benefits.

However, I find that the respondents have paid all the benefits awarded by the

Commission within the time limits required by Arkansas Workers’ Compensation

laws.  The claimant is understandably frustrated that he has experienced delays in

getting his needed medical treatment.  However, any delays have been part of the
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inherent process of a case that has required three hearings and subsequent

appeals. 

Finally, the respondents have requested that they be awarded costs in

connection with this third hearing in light of the prior adjudication of the same or

similar issues.  However, I find that the claimant has continued to seek and need

further medical treatment for his compensable injury which caused him to re-enter

a new healing period for which he was entitled to and received benefits.  However,

it now appears that the claimant has been provided all the necessary medical

treatment and will continue in treatment only for purposes of pain management.

The records do not reflect that the claimant has been placed on any permanent

restrictions and should be able to resume working in a medium capacity job.  The

respondents are correct when they contend that the claimant has continued to raise

the prior non-payment by respondents of temporary total disability benefits in this

hearing even though the issue has been fully adjudicated.  However, I do not find

that the claimant has instituted this proceeding without reasonable grounds since

other issues were raised which had not been previously adjudicated.  In light of the

findings above, the respondents’ request for costs is denied.  

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction

of this claim.
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2. The employer/employee/carrier relationship existed on August 17,

2006, when claimant sustained compensable injuries to his lower

extremities.

3. The claimant’s earnings were sufficient to entitle him to a

compensation rate of $388.00 for temporary total disability benefits.

4. The claimant was released to return to work without limitations on

December 14, 2006.

5. The claimant received a change of physician to Dr. D’Orsay Bryant on

March 27, 2007.

6. This case has been the subject of three prior hearings with opinions

filed by this Administrative Law Judge on December 10, 2007, which

was affirmed and adopted by Full Commission opinion dated May 5,

2008; an opinion filed by this Administrative Law Judge on September

23, 2009, which was affirmed and adopted by Full Commission

opinion dated April 5, 2010, and an opinion filed by this

Administrative Law Judge on March 17, 2011, which was affirmed and

adopted by Full Commission opinion dated June 14, 2011, with a

clerical error corrected by order dated June 28, 2011.

7. Additional temporary total disability benefits were paid by

respondents to the claimant from July 29, 2011, until October 27,

2011.
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8. Respondents have paid for claimant’s medical treatment and related

mileage with Dr. Bryant from March 27, 2007, until October 9, 2009,

and from July of 2011 until November of 2011.  

9. The claimant has failed to prove by a preponderance of the evidence

that he is entitled to additional medical  benefits associated with his

compensable injuries. 

10. The claimant has failed to prove by a preponderance of the evidence

that he is entitled to additional temporary total disability benefits.

11. The claimant has failed to prove by a preponderance of the evidence

that he is entitled to interest or penalties.

12. The respondents’ request for costs is denied.

ORDER 

For the reasons discussed herein, this claim must be, and hereby is,

respectfully denied.

IT IS SO ORDERED.

                                                            
BARBARA WEBB
Administrative Law Judge


