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DREW FOAM COMPANIES, INC., EMPLOYER RESPONDENT
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Hearing before Administrative Law Judge Barbara Webb on November 10, 2011,
in Monticello, Drew County, Arkansas.

Claimant appeared Pro Se.

Respondents represented by Ms. Melissa Wood, Attorney at Law, Worley, Wood
& Parrish, Little Rock, Arkansas.

STATEMENT OF THE CASE

A hearing was held on the above-styled claim on November 10, 2011, before

Administrative Law Judge Barbara Webb.  A Pre-hearing Order was entered in this

case on September 27, 2011, and was introduced into the record of this proceeding

as Commission Exhibit No. 1.  The Pre-hearing Order set forth the stipulations

offered by the parties and outlined the issues to be litigated and resolved at this

hearing.  The following stipulations as submitted by the parties in the Pre-hearing

Order and as amended on the record are hereby accepted:

1. The Arkansas Workers’ Compensation Commission has jurisdiction

of this claim.
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2. The employer/employee/carrier relationship existed on or about

January 14, 2010, when the claimant sustained a compensable neck

injury.

3. Based on an average weekly wage of $345.19, the claimant would be

entitled to compensation rates of $230.00 for temporary total disability

benefits and $173.00 for permanent partial disability benefits.

By agreement of the parties, the issues to be litigated are:

1. Claimant’s entitlement to additional medical benefits, including

medical mileage,  and temporary total disability benefits.

2. Claimant’s entitlement to §505(a) benefits.

3. All other issues are reserved.

The record consists of an one volume transcript of the November 10, 2011,

hearing consisting of the testimony of Larue Smith, Barbara Hayden, and all

documentary evidence consisting of Commission’s Exhibit No. 1 (Pre-hearing

Order); Claimant’s Exhibit No. 1 (Return to Work Slips, Bill from SW AR Rehab,

Memo from Dr. Pennington); Respondents’ Exhibit No. 1 (Medical Packet with

Index); Respondents’ Exhibit No. 2 (Non-Medical Packet - Wage and Social

Security Records); Respondents’ Exhibit No. 3 (Employment Records).

FACTUAL BACKGROUND

LaRue Smith is 55  years old.  She graduated from high school in 1973.  She

testified that she has always worked in factory jobs and received specialized

training in forklift driving.  She began working at Drew Foam in September of 2006.
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She explained that she worked in several different jobs at Drew Foam, including

shipping and driving a forklift.  Smith testified that she was working on January 14,

2010, with a co-worker stacking pieces of material together and putting them on a

track to go through an automatic wrapping machine.  She explained that she

slipped and fell on an oily spot and injured her neck, head, and left shoulder.  She

fell backwards on the concrete floor and hit her head.  She explained that she was

numb and could not see very good.  She was transported by ambulance to Drew

Memorial Hospital.  She was released to the care of Dr. Kerry Pennington, her

family doctor.  She was given pain medication, muscle relaxers, an anti-depressant,

and referred to physical therapy.  She was then sent by her employer to Dr.

Daniels.  He diagnosed her with a cervical spine strain and sent her to therapy and

prescribed steroids.  She was discharged and released to go back to work by Dr.

Daniel on March 8, 2010, to light duty four hours a day.    

She returned to Dr. Pennington on March 9, 2010, and was referred to Dr.

Adametz in April of 2010.  She saw Adametz twice and was sent for more therapy

treatments.  She testified that she was still having problems at work, including

dizziness, headaches, and muscular issues.  She was referred to Dr. Frigon, a

neurosurgeon.  She also sought treatment with Dr. Simon for her continuing

symptoms on August 10, 2010, and was referred for an MRI to Dr. Simpson on

September 3, 2010.  She testified that she refused surgery by Dr. Adametz because

there was a 60% chance it would not help.  Smith explained that Dr. Simpson did

not recommend surgery.
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Smith testified that she was terminated on September 3, 2010.  She

explained that she had been in contact with Barbara Hayden, the human resource

officer, on September 3, 2010, when she saw Dr. Simpson, and was told it was okay

to bring her medical release when she returned to work.  She explained that she

saw Dr. Simon on September 7, 2010.  He gave her a release from work until

September 14, 2010.  Smith contacted Hayden about her insurance on September

10, 2010, and learned that she had been terminated.   She denied that she was told

in July that she would need to work eight hours daily unless she had a doctor’s

excuse.  

Smith testified that she continues to treat with Dr. Jacobs at the Mainline

Health Clinic, which is for low income patients.  She is prescribed pain pills and

anti-depressants.  She is still having migraine headaches and restless nights.  She

began working at Belle View, a nursing facility, in July of 2011.   She performs

laundry and housekeeping services.  She works thirty hours per week and is paid

$7.25 per hour.  She previously worked forty hours per week at $9.35 per hour and

some overtime.  Smith testified that she wanted to return to her job at Drew Foam

and that she believed she could perform the expected job duties.  She would like

to continue her treatment for pain management.  

Barbara Hayden testified that she was the Human Resource Manager at

Drew Foam.  She testified that she was at the plant the day of the incident and went

to the hospital with the claimant.  She explained that the company has a no-call/no-

show policy which is in the employee handbook.  The policy provides that failure to
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call in after two consecutive days will result in termination.  If an employee is

terminated for no-call/no-show, they are not eligible for rehire. Hayden testified that

she and Mike Ragland, the current manager, met with Smith on July 13, 2010, and

told her that the doctor’s notes restricting her to four hours per day had run out and

that if she continued to leave after four hours and did not provide doctor’s notes,

she would be given points.  Hayden explained that if an employee gets more than

three points during a 90 day probation period or 12 points during a 12 month

period, they are terminated.  She explained that as of August 14, 2010, the claimant

had 12 points and would be terminated.  Hayden testified that she never received

a doctor’s release after August 31, 2010.  She testified that she talked to the

claimant on September 10, 2010, when the claimant called about her insurance and

told her that she had been terminated, but that if she had additional doctor’s notes

she needed to bring them in to her so that they could reverse the termination.

Smith did not provide any additional excuses.  Hayden explained that she had also

given the claimant FMLA papers in August in order to help her save her job, which

Smith never returned.

Medical reports reveal that the claimant was seen by Dr. P.B. Simpson on

September 3, 2010.  He noted that she had been working on light duty for several

months since her fall at work.  He further noted that Dr. Adametz, a neurosurgeon,

had not seen anything that warranted operative intervention.  His notes reflect that

she stated that she had never had any neck problem prior to her fall at work, but

that he had done a lumbar laminectomy at L5-S1 on the left side for a ruptured disc
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in 1993.  Simpson reviewed her MRI and noted that it showed degenerative

changes at 5-6 and 6-7, but no evidence of disc herniation.   He noted that she was

not an operative candidate and that she had already tried physical therapy and did

not think pain management would be beneficial.  He stated that he was afraid that

there maybe a “lot of psychologically associated with this” and noted he had little

to offer her longstanding problem.

 FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction

of this claim.

2. The employer/employee/carrier relationship existed on or about

January 14, 2010, when the claimant sustained a compensable neck

injury.

3. Based on an average weekly wage of $345.19, the claimant would be

entitled to compensation rates of $230.00 for temporary total disability

benefits and $173.00 for permanent partial disability benefits.

4. The claimant has failed to prove by a preponderance of the evidence

that she is entitled to additional medical benefits.

5. The claimant has failed to prove by a preponderance of the evidence

that she is entitled to additional temporary total disability benefits.

6. The claimant has failed to prove by a preponderance of the evidence

that she is entitled to § 505(a) benefits.

7. All other issues are reserved. 
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 DISCUSSION

The claimant contends she sustained a compensable injury on January 14,

2010, and is entitled to additional medical benefits and temporary total disability

benefits. 

The respondents contend that all appropriate benefits have been paid with

regard to this matter.  Benefits were paid until March 8, 2010, at which time claimant

was released to return to work and was released from medical care associated with

her compensable injury.  Claimant has been seeking unrelated treatment since that

time.  Medical records do not support additional indemnity or medical treatment

associated with the compensable neck strain.  Alternatively, respondents contend

that claimant had additional injuries after her release on March 8, 2010, that would

relieve respondents of responsibility for additional medical care.  Respondents

further contend that the claimant is not entitled to 505(a) benefits because she

returned to work and was terminated later for reasonable cause.  

I.  ADDITIONAL MEDICAL BENEFITS

The claimant seeks additional medical treatment as a result of her January

14, 2010, neck injury.  In this case, the claimant was initially treated at the

emergency room and ultimately referred to Dr. Daniel and Dr. Simpson.  In addition,

the claimant treated on her own with her family physician and Dr. Simon and Dr.

Adametz for continuing problems after being released by Dr. Daniel.  The evidence

shows that the claimant has continued to seek medical treatment for neck, but that

Dr. Simpson and Adametz both concluded that she is not an operative candidate.
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Dr. Simpson further concluded that therapy was not helping her condition, that pain

management would not be beneficial and that there was no further medical

treatment to offer her.   Therefore, I find that the preponderance of the evidence

demonstrates that the claimant has failed to prove that she is entitled to additional

medical treatment and that respondents have provided all reasonable and

necessary medical treatment related to her injury.

II. TEMPORARY TOTAL DISABILITY BENEFITS

Temporary total disability for unscheduled injuries is that period within the

healing period in which claimant suffers a total incapacity to earn wages.  Ark. State

Highway & Transportation Dept. v. Breshears, 272 Ark. 244, 613 S.W.2d 392

(1981). The healing period is defined as that period for healing the injury, which

continues until claimant is as far restored as the permanent nature of the injury will

allow.  Nix v. Wilson World Hotel, 46 Ark. App. 303, 879 S.W.2d 459 (1994).

In the instant case, the claimant was taken off work from January 14, 2010,

until March 8, 2010.  She was released and returned to work light duty.  Therefore

the claimant has failed to prove that she is entitled to additional  temporary total

disability benefits. 

The claimant also asserts the right to benefits pursuant to Ark. Code Ann. §

11-9-505(a).  Subsection (a) provides:

(a)(1) Any employer who without reasonable cause refuses to return
an employee who is injured in the course of employment to work,
where suitable employment is available within the employee’s
physical and mental limitations, upon order of the Workers’
Compensation Commission, and in addition to other benefits, shall be
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liable to pay to the employee the difference between benefits
received and the average weekly wages lost during the period of the
refusal, for a period not exceeding one (1) year.

In the instant case, the claimant was released to return to work on March 8,

2010.  She returned to work and worked light duty until September 3, 2010, when

she was terminated for violation of the no-call/no-show policy.  The preponderance

of the evidence shows that the claimant was terminated on September 3, 2010, for

reasonable cause unrelated to her workers’ compensation claim.   Therefore, I find

that based on the preponderance of the evidence that the claimant has failed to

prove that she is entitled to § 505(a) benefits.

ORDER 

For the reasons discussed herein, this claim must be, and hereby is,

respectfully denied.

IT IS SO ORDERED.

________________________________
BARBARA W. WEBB
Administrative Law Judge


