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 BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

                     CLAIM NO. G109334

GARY SMITH, EMPLOYEE CLAIMANT

HALL TANK COMPANY, EMPLOYER                            RESPONDENT 

LIBERTY MUTUAL,
INSURANCE CARRIER/TPA                                  RESPONDENT

OPINION FILED APRIL 10, 2012 

A hearing was held before ADMINISTRATIVE LAW JUDGE CHANDRA HICKS, 
at Little Rock, Pulaski County, Arkansas.

The Claimant was represented by The Honorable Michael J. Dennis,
Attorney at Law, Pine Bluff, Arkansas.      

Respondents were represented by The Honorable Michael Ryburn,
Attorney at Law, Little Rock, Arkansas.

                              STATEMENT OF THE CASE

     A hearing was held in the above-styled claim on February 29,

2012, in Little Rock, Arkansas.  A Prehearing Telephone

Conference was held in this matter on January 30, 2012.  A

Prehearing Order was entered on that same day.  This Prehearing

Order set forth the stipulations offered by the parties, their

contentions, and the issues to be litigated.

     The following stipulations were submitted by the parties,

either pursuant to the Prehearing Order or at the start of 

the hearing.  The following stipulations are hereby accepted: 

    1.  The Arkansas Workers’ Compensation Commission has

jurisdiction of the within claim.
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2.  The employee-employer-carrier relationship existed at

all relevant times, including September 22, 2011.

3.  At the time of the hearing, the parties agreed to submit

the claimant’s average weekly wage and compensation rates to the

Commission.  To date, this information has not been provided by

the parties. 

4.  The claimant sustained a compensable injury to his head,

shoulder, and back on September 22, 2011.

5.  This claim for additional benefits has been controverted

in its entirety.

6.  The claimant worked light-duty from September 23, 2011,

until October 22, 2011.  

7.  All issues not litigated herein are reserved under the

Arkansas Workers’ Compensation Act.  

By agreement of the parties, the issues to be litigated at the

hearing were as follows:

1.  Whether the claimant is entitled to weekly benefits 

pursuant to Ark. Code Ann. §11-9-505(a)(1).

2.  Additional medical benefits, in the form of unpaid medical

bills and mileage.

3.  An attorney’s fee.

     The claimant’s and respondents’ contentions are set out 

in their respective Responsive Filings.  These are hereby

incorporated herein by reference. 



3

     The documentary evidence submitted in this case consists of

the hearing transcript of February 29, 2012, and the documents

contained therein.

     During the hearing, the following witnesses testified: Edwin

Vasquez, and the claimant. 

                           DISCUSSION

        Edwin Vasquez was called as a witness by the claimant.  As 

of  the date of the hearing, Mr. Vasquez was employed by Hall Tank

Company.  He is the human resource(HR) director.  His job duties

include areas such as workers’ compensation matters, hiring,

firing, disciple, training, safety, and quality control.

     Mr. Vasquez was unaware of any disciplinary write-ups that the

the claimant had incurred prior to October 27, 2011.   However, he

was aware of verbal reprimands that the claimant had received

dealing with confidentiality, sharing information with other

personnel whom were not privy to some information that he was

receiving.  

     The claimant also gave his opinion to other subordinates that

fell out of his scope of his employment.  Mr. Vasquez explained:

Q Okay.  Do you remember the subject matter of that?

A The first one that would come to mind would be requesting
disciplinary process for other employees or suggesting
termination for employees.

Q Okay.

A That, again, fell out of the scope that he possessed.
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Q In other words, he would come to you and say, I think you
need to terminate this person?

A Uh-huh.  Yes.

Q Okay.  Now, but he wasn't given any kind of a
disciplinary writeup for that, is that correct?

A Just verbal.

Q Verbal.  All right.  Now, would it be appropriate, or
would you encourage, if an employee sees that another employee
is not performing their job appropriately, to report that to
you?

A Well, he was given the chain of command.  If it's
regarding production and how they're performing a job goes to
a supervisor.

Q Okay.

A From the supervisor, and then it's targeted to a training
QCSU, or where it may just be the wrong person at the wrong
place.

Q Okay.

A Since, from that point on, then it comes to HR.

Q Okay.  Is there a specific work rule that determines when
an employee can talk to HR or a supervisor?

A It's open door.

Q Open door.  Okay.  So if an employee feels they need to
speak to somebody in administration, they're allowed to do
that?

A Yes.

Q Okay.  And Mr. Smith came to you and discussed the
performance of other employees from time to time?

A Various issues, yes.

Q Various issues.  All right.  And that was part -- I mean,
he was allowed to do that under your open door policy, is that
correct?
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A Well, he reported it to me.  In other words, he came to
me.

Q Oh, so you were his supervisor –

A Yes.

Q -- and he was reporting to you?

A Yes.

Q All right.  And that's what he was supposed to do under
the chain of command?

A Under QC, he was supposed to be under QC.

Q What is that?

A Like I said, quality control.

Q Okay.

A I had various tasks, and he was informed of which were
the tasks.  Under QC, yes, he would come to me and be directed
to report –

Q And since he was –

A -- to his supervisors.

Q Oh, excuse me.  And when he had performance issues with
another employee, was that not also about the quality of their
work?

A Opinion based more often than not.

Q Okay.  But it had to do with the quality of work?  It was
his opinion –

A In his opinion –

Q  of their quality of work?

A -- yes.

Q Okay.  And he had some quality control responsibilities
with your company, did he not?
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A Yes.

     Under further examination, Mr. Vasquez did recall discussing

with the claimant issues relating to drug testing at the workplace

and/or the drug screening process.  This discussion occurred on

October 12, 2011, in the office of Mr. Vasquez.  During this

meeting, Mr. Vasquez asked the claimant if he had been talking to

other employees about the drug screening process, and his response

was that he had not.      

     Mr. Vasquez verified that at the end of his meeting with the

claimant on October 12th, he instructed the claimant not to discuss

their meeting with anyone, or be terminated.  He admitted that from

October 10th until October 26th, as far as he had monitored and from

his conversations, the claimant had followed his instruction of not

discussing the drug screening process with other employees.

According to Mr. Vasquez, the claimant worked light-duty during

this period of time. 

     On October 27, 2011, Mr. Vasquez called the claimant back 

into his office to talk to him about the drug screening process

again.  During this meeting, the claimant was placed on suspension

although he had not discussed the matter with anyone.  Mr. Vasquez

explained:

A On the initial meeting that I had with him, he mentioned
two additional employees that I need to talk to regarding the
questions I had for him.

Q Right.
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A So I met with the other personnel to find out the details
of his claims, and it came back that it was him that made all
the statements.  And that follow-up on that 10/27 question was
again to elaborate on the first meeting that we had and given
a chance to give a different take on things that were
mentioned.

Q But he had had no communication with any employees from
10/10 to 10/26, per your investigation?

A Those two people, yes, that came in and filed that claim.

     Therefore, pursuant to these claims, during Mr. Vasquez’ 

second meeting(on October 27) with the claimant, he placed the

claimant on suspension.  At that time, Mr. Vasquez advised the

claimant not to tell anyone about his suspension, or he would be

terminated immediately.  

     Shortly, thereafter, Mr. Vasquez had someone from his 

department escort the claimant off the premises.  As the claimant

was being escorted out, a coworker asked him, what was going on,

and the claimant replied, “I’ve been suspended, or they’ve

suspended me.”  As a result, Mr. Vasquez terminated the claimant

employment with Hall Tank Company.

     Mr. Vasquez explained:

Q And what harm to the company would it be that he told an
employee, they suspended me?

A Insubordination all throughout his employment with us.
So this was again brought to him stating, you're continuously
bringing up information to other employees that you're not
supposed to.

Q Okay.

A As an example is this, you're not to do that.
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Q All right.  Now, is insubordination, multiple 
          insubordinations, an offense which an employee can get 
          written writeups?

A Terminated.

Q Terminated?

A Yes.

Q All right.  But is it something they can get written
writeups for as well?

A Correct.

Q And there are no written writeups in Mr. Smith's file
during the entire time he worked for you where he was
disciplined for insubordination, isn't that true?

A Just memos, no writeups.

Q He was never disciplined that he would know about for
insubordination?

A Correct.

      The claimant worked for the respondent-employer approximately

ten months.  During this period of time, the claimant received no

disciplinary write-ups.  However, Mr. Vasquez stated that the

claimant was removed, placed back on and then removed again from

projects due to some mistakes, which occurred  prior to his injury.

     On cross examination, Mr. Vasquez testified that he has 

worked in the HR department for other companies.  He has a degree

in business.

    Although the claimant was only a ten-month employee at Hall

Tank Company, Mr. Vasquez verified that there were personnel issues

that he had to discuss with the claimant.  He essentially stated
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that the claimant’s file contained over a 100 pages of things the

claimant reported to him or other personnel matters relating to the

claimant.         

     Mr. Vasquez agreed that Hall Tank Company has a drug testing

policy.  Under this policy, if anyone randomly tests positive for

drugs, they are terminated. However, the respondent-employer

provides assistance to those employees who requests a need for said

treatment.  

     With respect to the claimant’s problem with the company drug

testing policy.  He testified:

Q Okay.  What was the problem, from your recollection, that
Mr. Smith had with your drug testing policy?

A He brought various issues that escalated to a point of he
wanted to see and know who was tested, and when did that
happen, and whether or not they passed, which he was informed
that, you know, that is not an employee based information.
That it's company records, and he was flat-out told that it
was no business of an employee.

Q So Mr. Smith would come in and suggest people that
needed to be drug tested?

A Yes.

Q And did you discuss this with him?

A Yes, we actually -- well, we -- a part of our random test
is having an employee saying, yes, I've witnessed so-and-so,
his odd behavior that leads to something.  So we have to
monitor.

Q Okay.

A And if that's the case, yeah, we test them.

Q And that's –
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A We don't go by just someone saying, this person needs to
be tested, but we have to monitor.

Q Is that something that was in Mr. Smith's job
description, that he was supposed to go around and suggest
people who were supposed to be drug tested?

A No.  No, but, again, to go back to your question again,
is every employee that's told to do that, I mean, keep a
watchful eye on other employees.

 
Q And in your personnel file, there's something -- is there
something mentioned about other issues he had with the drug
testing?

A Yes.

Q And what were those issues that he had?

A That, again, it was reported that, you know, he had made
a point to tell certain employees that you were -- some were
being helped to pass, or that the person that was
administering the test wasn't qualified to do so, or they were
using various techniques when we felt like it, or that if
someone wanted to challenge it, they could get a lawyer and
sue us.

Q So let me get this straight now.  Mr. Smith was saying to
the other employees they should challenge these drug testing
results?

A That was the claim, and he, obviously, part of it’s –

Q That's what –

A -- stated is that he says he never did that.

     Mr. Vasquez agreed that during his meeting with the claimant

on October 12, 2011, to discuss the allegation relating to the drug

policy, each time he asked the claimant a question, his response

was “I don’t recall.”

     He admitted that it was an accumulation of things that led to
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the claimant’s dismissal.  Mr. Vasquez testified that there was one

instance wherein the claimant accused someone of damaging his

vehicle.  As a result, Mr. Vasquez instructed the claimant not to

discuss this matter with anyone, but he did so.

     Regarding the claimant being brought back to work on light-

duty after his work injury, Mr. Vasquez testified that the

claimant’s job was to monitor drawings for production.  The

claimant worked light-duty for about a month. Mr. Vasquez

specifically denied that the claimant being injured on the job had

anything to do with his termination.  

     Under further examination, Mr. Vasquez explained:

Q What is the problem that Hall Tank Company had about what
Mr. Smith was doing regarding your drug policy?

A We had essentially a procedure that we had to follow.
And undermining that procedure was creating problems, because
then it, you know, it delved into an additional issue that
we're dealing with that, you know, we have two companies, and
he was spreading it all over the place, it was creating
problems with the behavior of the other facility, assuming
that he would do whatever -- did whatever.

Q Okay.  
   
     The claimant also gave testimony during the hearing.  He    
  
has been a welder by trade some thirty-seven years.  The claimant

has five welding certifications.  They are D15, G3, G4, tig 

welding, and G6 in stainless. The claimant denied ever being

previously fired from a job.  

     With respect to the claimant’s admittedly compensable injury,

he testified:
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Q Now, tell the Judge just briefly what you recall about
how you got injured.

A I was building (phonetic) over two tanks that were going
to NASA in California.  They were 500,000 gallon jet fuel
systems that I was put over.  And when we got through with it,
we had a ladder that went up and went down.  And they were
washing the floor out.  It was a square dyke box with a tank
sitting down in it.  And when I went up in the ladder, and I
come down, there was a gentleman that needed some parts.  So
I went around, and when I come out, there's a pipe this way,
and as I lifted my leg up to step over it, they had washed the
floor.  And I slipped, and I fell forward, and I hit my head
right here (indicating).  And I remember everything going
white, and I saw this like these sparkles.  And when I come
to, I was -- this leg was over the pipe, and I was looking up.
And I remember everything was white, and I was trying to get
it together.  And I thought, well, I didn't want to get
scared, I didn’t want to panic.  So finally I come to, and I
remember looking up, and I remembered where I was, and a
gentleman up there asked me if I was bleeding, if I was okay.
And I pushed myself up like this, and then I went back down.
And I thought, well, I'll sit here for a minute, and I was
pretty well hurting all over.  And I was trying to get it
together to where I could get, you know, get him to help me,
or get help, because I knew I was hurt.

Q Okay.  And you said you hit your head at that time?

A Yes, sir, I hit it right here (indicating) –

Q All right.  And when you –

A -- on the pipe.

Q -- were extricated from where you were, were you taken to
the hospital?

A Yes, sir.

     The claimant was treated and released from the hospital. 

Subsequently, an MRI of the claimant’s head was performed pursuant

to a recommendation by one of his doctors.  However, this MRI did

not show a work-related injury. It only showed pre-existing
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changes.  The claimant denied that this MRI has been paid for by

Liberty.  On December 10, the claimant went to the emergency room

due to back-related problems.  He also denied that this ER visit

has been paid for by Liberty.  

     He admitted to having returned to work on light-duty work at

Hall Tank after his injury.  The claimant verified that he worked

light-duty until October 27, 2011.  

    Regarding the incident that ultimately led to the claimant’s 

discharge, he explained:

Q Okay.  And you heard Mr. Vasquez testify about your
termination.  Did you discuss anything other than saying, they
suspended me, with this employee that asked you as you were
being escorted out?

A No.

Q Okay.  Did you continue to walk as you told him that?

A Yes.

Q So you didn't stop and interfere with him completing his
work duties in any way?

A No.

                              *****

Q Okay.  Now, as you were leaving Hall Tank on October
27th, who spoke first, the employee who asked you what was
going on, or did you speak to the employee first?

A The employee.

Q Okay.  And what did the employee say, if you recall?

A Why are you leaving?  Where are you going?

Q Okay.  And who was the employee, do you know -- remember
the name?
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A Alfred, and I can't remember his last name.

Q Okay.  And what did you say to him, as best you can
recall?

A I'm terminated, suspended.  I believe it was suspended.

Q Yeah, the document says, at least that we've introduced,
says you said, they suspended me?

A Right.

Q Does that sound correct to you?

A Sounds correct, uh-huh.
  
     The claimant agreed he has been available for light-duty 

work since October 27, 2011, if it had been made available to him.

The claimant has treated with several doctors.  He has seen Drs.

Blankenship, Rutherford, a psychologist, and done some physical

therapy treatment.  The claimant denied being paid any mileage for

his doctor visits.      

     On cross examination, the claimant stated that since he 

stopped working at Hall Tank Company, he has been taking it easy,

going to the doctor, and helping out around the house.  According

to the claimant, he has also been trying to find a job.  As of the

date of the hearing, the claimant was unemployed. He draws

unemployment benefits in the amount of $400.  

     The claimant stated that he is looking for work in the areas

of key lay or instructing/teaching.  He admitted that he has not

worked since being terminated from Tank Hall.  The claimant

admitted that he was able to perform the light-duty job provided by
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the respondent-employer.  

     Upon being asked about his injury, the claimant testified 

that he has three disc in his back that have been injured.  He

admitted that surgery has not been suggested for his back.  The

claimant further admitted that he continues to treat with Dr.

Blankenship.  He verified that he has received shots that seem to

be helping some. The claimant underwent a functional capacity

evaluation(FCE).  He admitted that he was aware that his results

were reported to be unreliable.  

     The claimant gave the following explanation for his 

unreliable results:

Q And do you understand that they've reported that your
results were unreliable?

A Yes.

Q And do you have an explanation for that?

A Yes, sir, I do.

Q And what is that?

A A week before that, I was in the hospital, and they had
to give me two shots to get me in the car and get me home.  I
wasn't able to do that heavy lifting.

Q But isn't it Dr. Blankenship that said, go do it?

A He said, do it, but he said, do not hurt yourself.  Do
not do what you cannot do.

     Upon being questioned about the drug testing policy, the  

claimant stated that he did not remember whether he talked to other

employees about the policy.  He specifically denied ever telling
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other employees they did not have to take the drug test.  However,

the claimant did not recall ever telling them that the drug test 

at Hall Tank was old and unreliable.  

     The claimant testified:

Q Okay.  And that's the same answers you gave Mr. Vasquez.
You kept saying, I don't remember.  That's either a yes or no
answer.  Can you tell me yes or no?

A I was on medication.  I don't remember.

Q So let's say –

A After I got hurt.

Q -- it's just as likely that you did say it then, if you
don't remember, is that right?

A No.

Q Okay.  Why did you say, I don't remember, back on October
the 12th of 2011 when you weren't on medication?

A I don't -- don't remember.  No, I didn't.

Q Well, which one is it now?  Do you remember, and you'll
just say no, that you didn't do it, or are you going to say,
no, I don't remember whether I did or not?  Why do you keep
looking at Mr. Dennis?

A I think it's no, I didn't, if that's what you want to
hear.

Q No, that's not what I want to hear.  I want to hear the
truth.

A No.

Q You never mentioned this drug testing policy to any other
employee at Hall Tank Company?

A No.

Q Did you ever have any problem with it yourself?
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A No.

     The claimant admitted to having reported to personnel that 

some people should be drug tested.  He maintains that he suggested

this because he saw them using drugs.  However, the claimant next

testified that he saw employees with drugs.  The claimant denied he

accused some employees at Hall Tank of having vandalizing his

vehicle.  

    A review of the medical evidence of record shows that the

claimant sought medical treatment from Arkansas Neuroscience

Institute on September 23, 2011, due to a ground level fall.  Dr.

Stylianos Rammos noted, in pertinent part:

PERTINENT HISTORY:
Mr. Gary Smith is a 59-year-old right-handed Caucasian
male who works in a quality inspection of the
construction of large fuel tanks.  The patient had a
ground level fall that was accidental in nature yesterday
evening.  The patient slipped and fell forward and then
hit his left shoulder.  He was seen at our emergency room
at St. Vincent’s where a CT scan showed the presence of
a small hyperdensity in the left periventricular area and
for this reason I was asked to see the patient.

                            *****             

IMPRESSION:
This is a 59-year-old patient with ground level fall who
presents with some mild headache ever since he had a CAT
scan that shows the presence of what I feel is a small
vessel that is a part of the velamenta venous anomaly in
the left periventricular area.  In order to exclude the
possibility of a ________ associated vascular
malformation including a cavernous malformation and [sic]
MRI is warranted of the head with and without TV
contrast.  This appears to be not related to his fall
last night and appears to be an incidental finding that
merits further investigation.
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     The claimant returned for a follow-up visit with Dr. Rammos on

September 27, 2011;

S:
The patient is well-known to me.  He underwent a recent
CT scan imaging that showed the presence of what was
suspicious for development of venous anomaly in the left
periventricular white matter.  For this reason, the
patient underwent an MR [sic] with and without contrast
this afternoon for further clarification.  The patient
said he had a fall recently and was complaining of low
back pain.  Also, had AP and lateral films of his lumbar
spine that he brought to the clinic.

                             *****

P:
The patient will be seen on followup on a p.r.n. basis
from now on.  There are no restrictions in his activities
nor his work at this time.

     On October 6, 2011, the claimant returned to Concentra Clinic

for a recheck of his injury.  At that time, the claimant was seen
by  
Dr. John Adametz:

HISTORY OF PRESENT ILLNESS:
He feels the pattern of symptoms is improving.  Patient
has been working within the duty restrictions. Patient
has been taking their medications and has noted
improvement.  The pain is located on bilateral cervicle
[sic] region and right lumbar region and right knee and
right buttock.  The pain is described as aching and
sharp.  Pain Intensity Level: 3/10.  The symptoms are
exacerbated by movement.  Associated stiffness.  Denies
difficulty breathing, shortness of breath, dysuria, fecal
incontinence, urinary incontinence and abdominal pain.

                              *****

ASSESSMENT:
1. Lumbar strain.  847.2
2. Cervical strain. 847.0
3. Shoulder strain.  840.9
4. Concussion - no loss of consciousness.  850.0
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5. Knee pain.  719.46

At that time, Dr. Adametz prescribed a medication regimen, ordered

physical therapy treatment, and placed the claimant on a modified

activity.  These restrictions included no lifting over ten pounds,

no bending more than five times per hour, and no pushing/pulling

over ten pound of force.  

     Dr. Adametz wrote on October 13, 2011:

HISTORY OF PRESENT ILLNESS:
He feels the pattern of symptoms is improving.  Patient
has been working within the duty restrictions.  Patient
has been taking their [sic] medications and has noted
improvement.  The pain is located on bilateral lumbar
region, left thoracic region and right cervicle [sic]
region.  The pain is described as sharp and sore.  Pain
Intensity Level: 5/10.  The pain did not radiate.  The
symptoms are exacerbated by movement.  Associated
stiffness and popping. Denies radicular symptoms,
difficulty breathing, shortness of breath, dysuria, fecal
incontinence, urinary incontinence, abdominal pain,
paresthesias, sensory loss and numbness.

                             *****

ASSESSMENT:
1. Lumbar strain.  847.2
2. Cervical strain.  847.0
3. Shoulder strain.  840.9
4. Concussion - no loss of consciousness.  850.0
5. Sprain/strain knee/leg unspecified site.  844.9

PLAN:

MEDICATIONS:
Patient instructed to continue their previous medications
as prescribed.  Home exercise program as instructed.
Evaluate and treat.  The patient has a musculoskeletal
injury for which a structured Physical Therapy program is
medically necessary due to limited ROM, decreased
strength, functional deficits and clinically relevant
pain.  This condition limits the patients ability to
perform the essential functions of the job.  Management
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will include modalities, massage, stretching/
     strengthening, in conjunction with therapeutic              
     exercises.  The plan is to focus on functional outcomes and 
     return to regular work.

ACTIVITY STATUS:
Modified activity
-No lifting over 10 lbs.
-No bending more than 5 times per hour
-No pushing/pulling over 10 lbs. of force.
-No reaching above shoulders.
-Apply ice and/or heat to affected area of body.

     The claimant next saw Dr. Adametz on October 20, 2011:

HISTORY OF PRESENT ILLNESS:
He feels the pattern of symptoms is no better.  Patient
has been working within the duty restrictions.  Patient
has been taking their medications and has not noted any
improvement.  Patient has had physical therapy and does
not feel better.  The pain is located on bilateral lumbar
region.  The pain is described as sharp, aching and
shooting.  Pain Intensity Level: 5/10.  The pain radiated
to the left hip.  The symptoms are exacerbated by sitting
or movement.  Associated stiffness.  Denies difficulty
breathing, shortness of breath, dysuria, fecal
incontinence, urinary incontinence, abdominal pain and
paresthesias.

     On November 2, 2011, the claimant underwent evaluation by Dr.

William F. Blankenship:

This man was seen in the clinic for evaluation for
complains that he states he injured to his lower back and
left shoulder when he fell at work on 09/22/11.  He
states he hit his head.  He was unconscious for a period
of time.  He states his foot slipped causing this to
happen and he thinks he landed on his back and left
shoulder. He was seen at Concentra the day of the
incident. He subsequently was sent to St. Vincent
Infirmary where x-rays were made he states of his back.
Of note, we checked with St. Vincent the day of this
examination and they have no record of back x-rays being
made.  He did have a CT scan of his brain and states
something was found.  He related he did have a MRI done
showing that there was a blood vessel that he has had in
his head all of his life.  He states now he is still



21

having some memory loss.  He has had no additional work-
up for this at this time.

Regarding his back complaints a Concentra doctor gave him
some physical therapy and medication which he is still
going to.  He has been 11 times and states it makes him
worse.  X-rays that he states had of his lower back were
not available.  However, note that the x-rays that he
state were made at St. Vincent were not found in their
records.

Regarding his lower back, he has some posterior left
thigh pain to the knee.  He has tingling in all toes on
both feet.  He has some urinary incontinence.  He saw
someone at Concentra.  They did a urine test and referred
him to his family doctor who has him on some medication
for what he states is possibly a urinary tract infection
and he has not returned to the doctor as of yet.

Presently, he states that coughing and sneezing do not
increase his back complaints, however, flexion and
twisting does.  Presently, his symptoms are worse.  He
did have some back pain once years ago and states it is
[sic] pulled muscles.  

Regarding his left shoulder, he complains of posterior
left scapular pain and abduction to 90 degrees produces
pain at this area.  He states that he was told by his
doctors he had a torn ligament and no x-rays were made.
He denies a past history of his left shoulder.

Today on examining this man he states he has blurred
vision and dizziness.  He lists no past medical history.

     Current medications; he lists Celebrex.  Surgeries; he has  
     had surgery on his right knee.

                             *****

RECOMMENDATIONS:
1. He can continue with his restrictions and we gave

him a slip stating such.
2. We are going to have this man to have a MRI of his

left shoulder and lumbar spine and return here
after that is completed.

     Dr. Blankenship stated the following in a clinic note dated 
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November 30, 2011:

This man comes back to the clinic on 12/30/11[sic] for
his shoulder and back.  His shoulder is doing better.  He
is having some popping sensation in his shoulder.  He
also still has some back pain without radiation.

According to this man, he was almost through with his
physical therapy.  There were a couple of exercises that
he did that made his back hurt worse.  He also has been
taking some of his wife’s 800 mg of Motrin and he has
been taking this for quite some time.  He does feel it
helps him.  He has only been taking it twice a day,
however, he tells me today he has noticed some
indigestion and burning sensation in his stomach.

                              *****

RECOMMENDATIONS:
1. I do not think he needs to do any additional

therapy.
2. I do think he needs to do a home exercise program

on a daily basis that was given in physical
therapy.

3. I still feel he is capable of doing restricted
duty. I did inform him that if his company did find
him restricted duty I would like to see what
restricted duty they had before saying that he
could do that particular duty.

4. Last, I am going to have this man and I have talked
with the case manager about this, to have a FCE and
we will have him back here in three weeks or after
the FCE is completed.

5. Last, I have advised him to stop taking his
ibuprofen as it is causing indigestion.

    The claimant underwent a functional capacity evaluation on

December 9, 2011. This examine was performed by Mr. Charles

Davidson. The results of this evaluation indicated that the

claimant gave an unreliable effort, with 55 of 67 consistency

measures with expected limits. Nonetheless, overall the claimant

demonstrated the ability to perform work in at least the light
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classification of work as defined by the US Department of Labor’s

guidelines over the course of a normal workday with the limitations

noted above.      

     Dr. Reginald Rutherford wrote on December 14, 2011:

History of Present Illness
Mr. Smith is seen in followup.  He has completed his
neuropsychological testing with Dr. Judy White Johnson.
There is no evidence for traumatic brain injury.  Test
results were reviewed with Mr. Smith.  He was
appropriately reassured.  Nothing further is required
neurologically for his concussion for which he should
make a full and uneventful recovery.  There is no
recommendation restriction or impairment rating related
to his concussion.  He will followup with Dr. Blankenship
for further treatment of his musculoskeletal and
orthopedic injuries.  Neurological followup is not
required.

      On December 20, 2011, Dr. Blankenship reported the following

to the adjuster:

Dear Ms. Diaz:

According to this man he went to physical therapy and
does not really think it helps him.  He also found that
when he rides the stationary bicycle this made him worse.
He went back yesterday and was not given the stationary
bicycle but he states he is still having back pain.
Interestingly, with all of his complaints he is having no
radicular symptoms at this time.

EXAMINATION:
Today in re-examining Mr. Smith he does not walk with the
semi-flexed position.  He has no list, scoliosis or
paraspinal muscle spasm.  He can actively flex his lumbar
spine to approximately 65 degrees today before he
complains of back pain and extension is neutral.  Knee
and ankle jerks are both normoactive and equal
bilaterally. Straight leg raising is negatively
bilaterally. There is no weakness of the anterior
tibialis; exterior hallucis longus, short toe flexors or
peroneals on either side.



24

RECOMMENDATIONS:
1. It appears that everything that we have done for

this man has made him worse.  The functional
capacity made him worse.  The physical therapy has
made him worse so therefore we are not going to
have him to do any more physical therapy or any
exercise program that he has been instructed in for
the time being.

2. I am going to have him just rest essentially for
the next seven days at home and return here for re-
evaluation.  He also pointed out to me that he has
a sister who talked to him and he is wanting
something about “those shots.”  I have advised him
since he is just now making improvement marked from
when he presented here the last time that we would
like him to rest and week and then recheck him at
that time and re-evaluate him. 

A Work Status Report on that same date, shows that Dr. Blankenship

continued the claimant light duty work restrictions.       

    Per a Work Status Report authored by Dr. Blankenship on

February 13, 2012, the claimant’s current restrictions of light-

duty work was continued. 

                           ADJUDICATION 

A.  Compensation 

   Ark. Code Ann. § 11-9-505(a)(Repl. 2002) provides:

(1) Any employer who without reasonable cause
refuses to return an employee who is injured in
the course of employment to work, where suitable
employment is available within the employee's
physical and mental limitations, upon order of
the Workers' Compensation Commission, and in
addition to other benefits, shall be liable to
pay to the employee the difference between
benefits received and the average weekly wages
lost during the period of the refusal, for a

     period not exceeding (1) year.      

     Before Ark. Code Ann. § 11-9-505(a) applies several 
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conditions must be met.  The employee must prove by a preponderance

of the evidence (1) that he sustained a compensable injury;(2) that

suitable employment which is within his physical and mental

limitations is available with the employer;(3) that the employer

has refused to return him to work; and(4) that the employer's

refusal to return him to work is without reasonable cause.  Torrey

v. City of Fort Smith, 55 Ark. App. 226, 934 S.W.2d 237 (1996).

     The claimant contends that he is entitled to benefits under

Ark. Code Ann. § 11-9-505(a)(1).

    In the present matter, it is undisputed that the claimant

sustained compensable injuries to his head, back, and shoulder on

September 22, 2011, as the result of a ground level fall.  The

claimant has undergone some conservative treatment for his

admittedly compensable injuries, for which the claimant was placed

on light-duty work status.  

     The parties stipulated that the respondent-employer claimant

worked light-duty from September 23, 2011 until October 22, 2011.

The evidence shows that the employer has suitable employment

available, which is within the claimant’s physical and mental

limitations. Subsequently, the respondent-employer terminated the

claimant’s employment with the company, and has refused to return

the claimant to work. 

     In the context of a workers' compensation claim, a termination

of employment amounts to a refusal to return an employee to work
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unless the employee was terminated for reasonable cause connected

with the work.  Roark v. Pocahontas Nursing & Rehab., 95 Ark. App.

176, 235 S.W.3d 527 (2006).

     Here, the remaining issue is whether the employer’s refusal to

return the claimant work was unreasonable.

   In the instant case, on October 12, 2011, the claimant’s

supervisor, Mr. Vasquez, met with the claimant to discuss alleged

statements made by the claimant to other employees against Hall

Tank’s drug testing policy/procedure. At the close of their

meeting, Mr. Vasquez instructed the claimant not to discuss the

matter with anyone, or he would be terminated.  The claimant

followed this directive, and continued to work on light-duty

status.  

     However, after further investigation of the matter, Mr. 

Vasquez found that the claimant had made statements against Hall

Tank’s drug policy.  

    As a result, on October 27, 2011, Mr. Vasquez met with the

claimant to discuss his findings.  During this meeting of October

27, Mr. Vasquez advised the claimant that he was being placed on

suspension, pending termination. At that time, Mr. Vasquez

specifically instructed the claimant “not to tell anyone about his

suspension, and if he did so, he would be terminated immediately.

The claimant agreed not to tell anyone.  However, as the claimant

was being escorted off the premises by safety, a coworker asked the
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claimant, “Where are you going”? The claimant replied, “They

suspended me.”  On November 3, 2011, the claimant was advised by

Mr. Vasquez that his employment with Hall Tank was terminated.

During the hearing, the claimant readily admitted to having told a

coworker about his suspension after being instructed by his

supervisor not to tell anyone.   

     When comparing Mr. Vasquez’ testimony with the other 

evidence, and after having observed his demeanor during the

hearing, I find that Mr. Vasquez was a credible witness. Mr.

Vasquez testified credibly that the claimant was not discharged

because of his compensable injury.  Instead, Mr. Vasquez testified

that although there were several events that led to the claimant’s

termination, the final straw was the claimant’s refusal to

following instructions, insubordination. 

     The evidence shows that although the claimant had not 

received any written write-ups, he had been verbally admonished for

insubordination on at least one other occasion.  Specifically, Mr.

Vasquez credibly testified that after he instructed the claimant

not to discuss with other employees the claimant’s reporting of an

alleged incident of vandalism against his vehicle, he did so.  

    Mr. Vasquez also credibly testified that there were other

instances wherein the claimant demanded to see the drug test

results of other employees, information, to which the claimant was

not privy.  The evidence also shows that the claimant engaged in
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several acts to undermine the employer drug testing policy.

Specifically, the evidence demonstrates that the claimant made

several statements to other employees about the drug test being old

and unreliable, that those administering the test were not

qualified, and that some employees were being helped to pass the

screen. The claimant’s testimony on cross examination regarding

these alleged statements, and his responses regarding the same

during his meeting of October 12 with Mr. Vasquez were vague and

inconsistent.   Nonetheless, the claimant has failed to provide any

evidence demonstrating that any of his allegations/statements about

the respondent-employer’s drug testing procedure are true. Nor has

the claimant specifically denied having made these statements. 

    Here, the facts surrounding the claimant’s termination are

undisputed.  The claimant was instructed by  Mr. Vasquez, his

supervisor, not to tell anyone about his suspension, but he did so.

This was an act of insubordination.  Therefore, the claimant’s

failure to follow the instructions of his supervisor amounted to

intentional, deliberate and wilful misconduct, which warrant his

termination.

     Under the foregoing circumstances, I find that the claimant

was terminated, for reasonable cause unrelated to his workers’

compensation claim.  As such, I further find that the claimant has

failed to prove by a preponderance of the evidence his  entitlement

to benefits pursuant to Ark. Code Ann. § 11-9-505(a).
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B.  Medical treatment

An employer shall promptly provide for an injured employee

such medical treatment as may be reasonably necessary in connection

with the injury received by the employee.  Ark. Code Ann. §

11-9-508(a). 

     I find that all the medical treatment of record(including the

mileage) was reasonably necessary in connection with the

compensable back, shoulder, and head injuries received by the

claimant, pursuant to Ark. Code Ann. § 11-9-508(a).  Therefore, the

respondents are liable for payment of all reasonable and necessary

medical treatment of record, which was rendered in connection with

the claimant’s compensable injuries of September 22, 2011.  

             FINDINGS OF FACT AND CONCLUSIONS OF LAW  

     On the basis of the record as a whole, I make the following

findings of fact and conclusions of law in accordance with Ark.

Code Ann. § 11-9-704.

1.  The Arkansas Workers’ Compensation Commission has       
         jurisdiction of the within claim.

2.  The employee-employer-insurance carrier relationship 
         existed on September 22, 2011, and at all relevant 
         times.  

3.  At the time of the hearing, the parties agreed to submit
         the claimant’s average weekly wage and compensation 
         rates to the Commission.  To date, this information has 
         not been provided by the parties to the Commission. 

4.  The claimant sustained a compensable injury to his head,
         shoulder, and back on September 22, 2011.

5.  This claim for additional benefits has been controverted
         in its entirety.
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6.  The claimant worked light-duty from September 23, 2011,
         until October 22, 2011.

7.  The claimant proved by a preponderance of the evidence
         that all the medical treatment(including mileage) of
         record was reasonable and necessary for treatment of his
         compensable injuries of September 22, 2011.  

8.  The claimant failed to prove his entitlement to any 
         benefits pursuant to Ark. Code Ann. § 11-9-505(a)(1).
            

9.  All issues not litigated herein are reserved under the
         Arkansas Workers’ Compensation Act.
    
                             AWARD

    The respondents are directed to pay medical benefits in

accordance with the findings of fact set forth herein this Opinion.

      All issues not litigated herein are expressly reserved  

under the Act.

      IT IS SO ORDERED.

__________________________
CHANDRA HICKS
Administrative Law Judge

CH/dk 
    
 


