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STATEMENT OF THE CASE

A hearing was conducted on December 19, 2011 to determine whether the

claimant was entitled to additional workers’ compensation benefits.  

A prehearing conference was conducted in this claim on November 16, 2011

and a Prehearing Order was filed on November 17, 2011.  At the hearing, the

parties announced that the stipulations, issues, as well as their respective

contentions were properly set out in the Prehearing Order.  A copy of the

Prehearing Order was introduced as “Commission’s Exhibit 1" and made a part of

the record without objection.

It was stipulated that the employee/employer relationship existed at all

relevant times, including September 15, 2010; that the claimant sustained a
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compensable injury to her left knee on said date; that her average weekly wage was

$463, entitling her to a compensation rate of $309 per week for temporary total

disability; that respondents paid medical, as well as temporary total disability

through December 21, 2010; and that respondents had controverted all benefits

beyond those previously paid.  

By agreement of the parties, the following issues were presented for

determination:

1) Whether respondents were responsible for additional medical

treatment.

2) Whether respondents were responsible for additional temporary total

disability.

Claimant contended, in summary, that respondents improperly terminated

benefits on December 21, 2010; that respondents should be held responsible for

continued reasonably necessary medical treatment, including, but not limited to a

total knee replacement, as a result of the September 15, 2010 injury; that the

claimant was entitled to temporary total disability benefits, beginning December 22,

2010 and continuing through such time that she reaches maximum medical

improvement following a total knee replacement; and that a controverted attorney’s

fee should attach to any additional benefits awarded.

The respondents contended that they had paid all appropriate benefits to

which the claimant was entitled, related to her work injury, while maintaining that
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any need for additional treatment and/or disability was the result of the claimant’s

pre-existing condition and totally unrelated to the September 15, 2010 injury.   

The claimant testified in her own behalf.  Deborah Thomas, claimant’s

supervisor, was called as a witness by respondents.   The record is composed

solely of the transcript of the December 19, 2011 hearing, containing various

medical records, together with the evidentiary deposition of Dr. Jerry J. Lorio, which

was introduced as Joint Exhibit “1" and retained in the Commission file in bound

form.  Subsequent to the hearing, both parties submitted letter briefs, which have

been blue-backed and made a part of the record herein.

From a review of the record as a whole, to include medical reports,

documents and other matters properly before the Commission, and having had an

opportunity to hear the testimony of the witnesses and to observe their demeanor,

the following findings of fact and conclusions of law are made in accordance with

Ark. Code Ann. §11-9-704:

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The stipulations agreed to by the parties are hereby accepted as fact.

3. The claimant has proven by a preponderance of the evidence that the

September 15, 2010 admitted injury aggravated a pre-existing problem

involving the claimant’s left knee, entitling the claimant to additional workers’
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compensation benefits.  

4. Respondents are responsible for additional and continued medical treatment

related to the September 15, 2010 injury, including, but not limited to a total

knee replacement recommended by claimant’s authorized treating physician,

Dr. Jerry J. Lorio.

5. The claimant is entitled to additional temporary total disability beginning

December 22, 2010, at which time indemnity benefits were terminated, and

continuing until such time that the claimant reaches maximum medical

improvement, following the surgery approved herein.  The claimant ‘s

healing period has not ended.  

6.  Any additional issues are specifically reserved.

DISCUSSION

It is undisputed that the claimant sustained an injury to her left knee, which

arose out of and during the course of her employment with Saline Memorial

Hospital, as a result of a specific work-related incident on September 15, 2010.  It

is also undisputed that the claimant had significant pre-existing bilateral knee

problems prior to the admitted injury.  At the conclusion of the hearing, the parties

were questioned concerning whether the immediate claim could be distinguished

from the case of Pearline Williams v. L & W Janitorial, Inc., 85 Ark. App. 1, 145

S.W.3d 383 (2004).

In closing arguments, respondents argued that based on the deposition of
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Dr. Lorio, as well as a review of the claim by Dr. Richard Nix, the claimant’s injury

was merely a temporary aggravation of a pre-existing problem, and that

respondents paid appropriate benefits until the recommended total knee

replacement, which respondents maintained were unrelated to the admitted injury.

Conversely, the claimant contended that Dr. Lorio never recommended a total knee

replacement until following the September 15, 2010 incident, which was a new

injury, resulting from an independent incident, and that respondents should be held

responsible for the necessary medical treatment, including the total knee

replacement recommended by Dr. Lorio.  Accordingly, although briefs were not

required, the parties were granted twenty-one (21) days to submit letter briefs,

addressing whether this claim was distinguishable from the holding in Pearline

Williams, supra.  

In their respective briefs, both parties make conflicting arguments concerning

whether respondents should be held responsible for knee replacement surgery as

a matter of policy and fairness.  The claimant argues that the carrier should not be

allowed to accept an injury as compensable and pay for treatment until such time

that the claimant loses other options for treatment.  Indeed, in the instant claim, the

record reflects that the claimant’s health insurance was terminated for non payment

of premiums after she was unable to continue working following her injury.

Respondents correctly point out that this claim can not be decided based upon

equitable principals, but rather, existing law.  In my opinion, this claim is not
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distinguishable from Pearline Williams.  Contrary to respondents arguments, the

September 15, 2010 injury was not a temporary aggravation of a pre-existing

condition because the record reflects that the claimant never achieved her pre-

injury status following the injury.  The record reflects that the claimant was working

at the time she sustained her compensable injury, and has been unable to return

to work since that time.  Although, the claimant may have very well required a total

knee replacement in the future, no such surgery was recommended prior to the

September 15, 2010 event, when the claimant stepped in a hole and twisted her

knee.  Further, I feel compelled to point out that although respondents argue that

the immediate claim is distinguishable from the Pearline Williams case, suggesting

that Ms. Williams testified that she never had any knee problems prior to her work-

related injury, this is factually incorrect.  Indeed, both Ms. Williams and Darlena

Smith, the claimant herein, both acknowledged pre-existing knee problems.  Dr.

Lorio reported that the claimant’s injury accelerated the need for a knee

replacement.  In addition, as will be set out further below, Dr. Richard a Nix, in his

narrative report dated October 18, 2011, recites a medical history concerning the

claimant’s treatment by Dr. Lorio, which is factually inaccurate.  Dr. Nix issued a

report based upon a review of the records, together with a telephone conversation

with the claim’s representative on October 17, 2011.  Because of the inaccurate

history, I found the report to lack credibility.

The claimant, Darlena M. Smith is 51-years-old.  The record reflects that the
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claimant started working at Saline Memorial Hospital as a cook, beginning in

November, 2008.  It is undisputed that the claimant sustained a compensable injury

to her left knee, as a result of a specific work-related incident on September 15,

2010.  Apparently, someone removed a drain cover in the walk-in freezer.  The

claimant explained that she was pushing a cart out of the freezer and stepped in the

drain hole, injuring her left knee.  The claimant was immediately assisted by co-

workers.  The claimant’s left leg was elevated and ice applied for swelling.  The

employer immediately reported the incident to the claims representative, at which

time the claimant was referred to the company doctor, Dr. Bryan Sudderth at Family

Practice Associates.  Fortunately, Dr. Sudderth is located next door to the hospital.

The claimant was transported to Dr. Sudderth’s office by wheelchair.  An x-ray was

taken, which revealed no fracture.  The claimant was prescribed Vidoprofen for

pain; taken off work and not permitted to bear weight on the left extremity and to

return on September 20, 2010.  The claimant returned to Dr. Sudderth on

September 20, 2010, at which time the claimant was referred to Dr. Lorio for an

orthopaedic evaluation. (Tr. 9-12) (Cl. Ex. A, pp. 1-3)

The record reflects that the claimant had problems with her right knee prior

to going to work for the Saline Memorial Hospital.  In fact, the claimant underwent

an arthroscopic surgery of her right knee in September of 2008 by Dr. Lorio, with

the Saline Orthopaedic Group, in Benton, Arkansas. There is no medical evidence

that the claimant required any medical treatment related to her left knee, prior to
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going to work for the employer herein.  In fact, the claimant did not require any

medical treatment on either knee after October 27, 2008, when she was released

by Dr. Lorio, until January, 2010.  The claimant next returned to Dr. Lorio on

January 14, 2010, at which time she complained about problems involving the left

knee, as reflected by Dr. Lorio’s office notes, beginning January 14, 2010, as set

out below:

SMITH, DARLENA
1-14-10

S: Seen on follow-up of her knee.  It is her left knee today.  I have seen
her in the past with the right for a meniscal tear.  She responded well
to arthroscopy, meniscetomy, but now the left knee has been hurting
her.  There has not been a specific injury.  She does have some
popping and catching.  No looking or giving away.  There is a little bit
of parapatellar tenderness.  X-rays show moderate arthritis in the left
knee stage III right.  She is doing okay on that side.

A: Osteoarthritis of the left knee.
P: Plan will be for Naprosyn 500 mg p.o. b.i.d.  We are going to check

her back Monday and probably put a Cortisone in there.  We would
do it today, but she is having surgery tomorrow and I think it is going
to maker her feel odd, the first 24 to 48 hr, first injection.

SMITH, DARLENA
1-18-10

S: She is having stage 3 osteoarthritis in the left knee, and is planning
on having a cortisone shot.  She was unable to do it the other day,
because she had pending eye surgery.  So, she comes in today.

O: That was done with sterile technique; 2 cc’s of Celestone, and 8 cc’s
of 1% Lidocaine.

SMITH, DARLENA
3-15-10
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S: She comes in for follow up of her knee.  The cortisone worked, but
didn’t last.  She has stage 3 arthritis on the left, and worse on the
right.  Cortisone is one option.  I think she would be a candidate for
SYNVISC-One.

P: We’ll get that pre-certed, and bring her back in to put it in. (Cl.Ex. A,
pp. 5-6) (emphasis supplied)

The claimant followed up with Dr. Lorio on April 5, 2010, at which time she

reported that her left knee had started giving way repeatedly.  Dr. Lorio obtained

a MRI, which showed a meniscal tear, which was similar to the problem that the

claimant experience with the right knee in 2008.  Dr. Lorio recommended

arthroscopic surgery of the left knee, which was apparently performed in April,

2010.  Dr. Lorio’s follow up notes reflect that the arthroscopic surgery substantially

improved the claimant’s symptoms, and the claimant was released to return to work

on June 10, 2010, without restrictions.  (Cl. Ex. A, pp. 6-7)

Apparently, the claimant returned to work and continued working until her

admitted injury on September 15, 2010.  The claimant has not been able to return

to gainful employment since the September 15, 2010 injury.  It is somewhat ironic

that the claimant was seen by Dr. Lorio for a follow up examination of the left knee

just one day prior to her admitted injury.  The report states:

S: She is seen on follow up of that left knee.  She has osteoarthritis
stage 3.  She had a recent scope in April.  It has not really satisfied
her that much.  Cortisone has helped a little bit before, pre-
operatively.

O: She has joint line tenderness today, some erepitus.  What is amazing
is that the right knee looks a lot worse, radiographically, stage 3 to 4,
than the left knee.

P: We’re going to start treating this more like an arthritic knee.  We’ll do



-10-

cortisone today, and ger her approved for SYNVISC- One, because
I don’t think the cortisone is going to last.  And, we had even
considered doing that in the past.  She is a good candidate.  She is
50 years old, above average weight for age, and not one that I want
to rush towards a knee replacement.  
Addendum: We’re going to put her in the SYNVISC approval list. (Cl.
Ex. A, p. 8) (emphasis supplied)

As previously pointed out, following the claimant’s September 15, 2010

injury, she was referred to the company doctor, Dr. Sudderth, who in turn referred

the claimant back to Dr. Lorio for follow up treatment.  Dr. Lorio treated the claimant

beginning September 23, 2010 through December 16, 2010.  Rather than conduct

an exhaustive analysis of Dr. Lorio’s follow up treatment, suffice it to say that all of

Dr. Lorio’s treatment modalities, including, but not limited to treatment with

SYNVISC-One failed.  On December 16, 2010, Dr. Lorio recommended a left knee

replacement, at which point respondents terminated all benefits.  Dr. Lorio’s final

report dated December 16, 2010 states:

S: Seen on follow up of her knee.  SYNVISC-One has really not helped
her pain.  It goes as high as an 8 to 9 out of 10, in the left knee.  Her
right knee is bothering her, compensating for the left.  She has not
been able to return to work, since this episode.  She is 50 years old,
with stage 3 arthritis.  She is basically a candidate for total knee
arthroplasty, and is ready to have some thing done.  She doesn’t
have a lot of good options.  She is not able to return to work like this.

P: We’ll put in for a knee replacement.  I think I can say she already had
arthritis, and we were going to do SYNVISC and a knee replacemnet
is likely in her future.  Her event has sped that up. (Cl. Ex. A, p. 10)
(emphasis supplied)

ADJUDICATION
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Two issues have been presented for determination.  The first issue

is whether respondents are responsible for additional medical treatment,

including, but not limited to the total knee replacement recommended by Dr.

Lorio.  Respondents contend that claimant’s need for additional medical

treatment, as well as claimant’s disability, is the result of claimant’s pre-existing

condition and totally related to the September 15, 2010 injury.  Respondents

contentions are simply not supported by the facts and the law.  

Under our workers’ compensation law, an employer takes the employee

as it finds her, and employment circumstances that aggravate pre-existing

conditions are compensable.  Heritage Baptist Temple v. Robison, 82 Ark. App.

460, 120 S.W.3d 150 (2003).  An aggravation of a pre-existing non-

compensable condition by a compensable injury is, itself, compensable.  Id.  An

aggravation is a new injury resulting from an independent incident.  Id.  An

aggravation, being a new injury with an independent cause, must meet the

definition of a compensable injury in order to establish compensability for the

aggravation.  Id.

In the instant case, there is no dispute that the claimant sustained a

compensable injury on September 15, 2010.  Although, respondents argue that

the claimant’s need for additional medical treatment, including the total knee

replacement, is totally unrelated to the September 15, 2010 injury, this is a mere

conclusion, which is not supported by the record as a whole.  Prior to September
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15, 2010, the claimant was working.  Admittedly, the claimant experienced

physical problems with her left knee, which required her to see medical

treatment before September 15, 2010; however, the pre-existing problems did

not prevent the claimant from working.  Further, it is apparent that the major

cause of the claimant’s need for treatment was her pre-existing osteoarthritis

and not the work-related injury.  While major cause is relevant to proving

compensability in gradual onset injury cases and in determining permanent

disability benefits, it is not applicable on the issue of the need for additional

medical treatment.  See Williams v. L & W Janitorial, Inc. 85 Ark. App. 1 145

S.W.3d 383 (2004)

Clearly, the claimant’s September 15, 2010 injury aggravated,

accelerated, and combined with claimant’s pre-existing condition, and

contributed to her need for a total knee replacement.  This is supported by the

reports by Dr. Lorio and confirmed in his evidentiary deposition.  Since major

cause is not a factor in determining whether additional medical is reasonably

necessary, respondents are responsible for the recommended treatment.  In his

December 16, 2010 report, Dr. Lorio opined that the injury hastened the need for

a total knee replacement.  Respondents were not justified in terminating

claimant’s benefits on December 21, 2010.  

Dr. Lorio was questioned about the major cause of the claimant’s need for

a total knee replacement.  His recommendations are set out below:
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Q. ...On December 16th, 2010, you recommend a knee replacement,
correct?

A. I told her that would be the definitive treatment, at that time, for her
condition.

Q. Okay.  And is arthroplasty - - is that the technical term?

A. Yes, sir.

Q. And arthroplasty, that means knee replacement?

A. Yes.

Q. Okay.  Well, Doctor, is it more likely than not that that fall into the
hole and the injuries she suffered caused her need for a knee
replacement?

MR. WADE: Same objection.

THE WITNESS:   I don’t think its that simple.
I think before that fall in the hole, she had Stage 3 arthritis and was on an
arthritis treatment path.  She was - - you know, we’re looking to giver her
Synvisc-One, which is what we are doing before we do a knee
replacement, and then she had the fall in the hole that stirred up,
exacerbated her condition that was there and made it worse, and I think it
sped up her pain and disease process to the point of me saying I think
you just need to have a knee replacement and get this over with.  I think
she may have already been on that path at a slower rate, but I think that
condition certainly sped it up in us getting to the point of saying I think you
just need a knee replacement. (Jt. Ex. 1, pp. 17-18)

Respondents rely upon an October 18, 2010 report from Dr. Richard A.

Nix, an orthopaedic surgeon in Little Rock, Arkansas.  Although Dr. Nix does not

dispute the treatment recommendations of Dr. Lorio, he opined that the work

injury was a merely a temporary aggravation of a badly degenerated knee, and

his opinion did not alter the ultimate and inevitable recommendation for a total
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knee arthroplasty.  Dr. Nix never examined the claimant.  His opinion followed a

review of the medical records submitted by respondents.  Dr. Nix begins his

report by stating that when Dr. Lorio first saw the claimant on November 14,

2010, she had left knee pain with no specific injury.  It can rationally be argued

that this is a clerical error, and that Dr. Nix was referring to the claimant’s

September 14, 2010 office visit, which pre-dated the September 15, 2010

admitted injury.  However, nowhere in Dr. Nix’s report does he reference the

September 15, 2010 event.  The work-related incident was significant.  The

claimant stepped in a whole and twister her left knee.  The claimant has not

returned to work since the September 15, 2010 injury.  In my opinion, Dr. Nix’s

narrative report lacks credibility.  

It can be argued that the September 15, 2010 injury was a minor injury

and not the major cause for the claimant’s need for a total knee replacement. 

Under our law, major cause is not controlling concerning the need for additional

treatment.  An employer takes an employee as it finds them and injuries that

aggravate pre-existing conditions are compensable.  The employer is

responsible for the consequences of the claimant’s injury.  The purpose of the

workers’ compensation law is to provide an exclusive remedy for work-related

injuries.  The claimant cannot sue an employer in tort for negligence in leaving a

drain hole uncovered.  The workers’ compensation laws balance the rights of

both parties.  Respondents remain responsible for additional medical treatment,
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including the recommended total knee replacement.  

TEMPORARY TOTAL DISABILITY 

An employee, who suffers a scheduled injury, is entitled to temporary total

or temporary partial disability compensation during her healing period or until

she returns to work, regardless of whether she has demonstrated that she is

actually incapacitated from earning wages.  Ark. Code Ann. §11-9-521(a). See

also, Wheeler Construction Co. v. Armstrong 73 Ark. App. 146 41 S.W.3d 822

(2001).

AWARD

Respondent, Risk Management Resources, is hereby directed and

ordered to pay to the claimant temporary total disability benefits at the rate of

$309 per week, beginning December 22, 2010 and continuing until such time as

claimant’s healing period is determined to have ended.

All accrued benefits shall be pain in lump sum and without discount.

Respondents are further directed and ordered to pay continuing

reasonable and necessary medical treatment, including, but not limited to a total

knee replacement.

Additionally, claimant’s attorney, Daniel A. Webb, is hereby awarded the

maximum statutory attorney’s fee on this entire award, pursuant to and limited by

Ark. Code Ann. §11-9-715.

This award shall bear interest at the legal rate until paid.
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IT IS SO ORDERED.

                                                                    
DAVID GREENBAUM                                 
Chief Administrative Law Judge                  


