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STATEMENT OF THE CASE

Comes on for consideration this 14th day of February, 2012,the request of

claimant, by and through her attorney that the above-styled claim for additional

benefits be dismissed.  Both parties have waived the right to a hearing on the

request that the claim be dismissed.  This claim has been the subject of a prior

hearing.  A procedural history of the claim is necessary to address the immediate

request.

A hearing was conducted in this claim on June 28, 2010, to determine

whether the claimant sustained a compensable injury within the meaning of the

Arkansas Workers’ Compensation laws.  An Opinion was issued on August 16,

2010, at which time the following findings of fact and conclusions of law were made:
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1. The Arkansas Workers’ Compensation Commission has jurisdiction

over this claim

2. The stipulations agreed to by the parties are hereby accepted as fact.

3. The claim has proven, by a preponderance of the credible evidence,

that she sustained an injury arising out of and during the course of

her employment with Fox Ridge Estates as the result of a specific

incident identifiable in time and place of occurrence on June 23,

2009, and is entitled to appropriate workers’ compensation benefits.

4. The claimant gave notice of her injury to her employer on June 23,

2009.

5. The claimant has proven, by a preponderance of the evidence, that

she is entitled to temporary total disability, beginning June 29, 2009,

and continuing through March 29, 2010.

6. The claimant’s healing period ended on or before March 29, 2010.

7. Respondents are responsible for all hospital, medical, and related

expenses as the result of claimant’s June 23, 2009 injury, and

respondents remain responsible for continued reasonably necessary

medical treatment.

8. Issues not addressed herein are specifically reserved.

9. Claimant’s attorney, Mr. William C. Rea, is entitled to the maximum
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statutory attorney’s fee pursuant to, and limited by, Ark. Code Ann.

§11-9-715.

No appeal was taken by either party to the prior Opinion and Award, which is now

a final decision and the law of the case.  

No further requests were made by either party until claimant’s attorney filed

a September 9, 2011 letter request for additional benefits, which was received on

September 12, 2011.  A prehearing questionnaire was sent to both parties on

September 15, 2011.  After prehearing information filings were submitted by both

parties, a pre-trial conference was conducted on December 14, 2011, and a

Prehearing Order was filed on said date.  By agreement of the parties, the following

issues were to be presented for determination:

1. Whether the claimant is entitled to additional temporary total

disability.

2. Whether the claimant is entitled to permanent impairment benefits.

3. Whether the claimant is entitled to wage loss disability.

During the prehearing conference, the claimant contended, in summary, that

her healing period never ended; that she was entitled to additional temporary total

disability benefits, beginning March 30, 2010 and continuing until she was released

by her primary treating physician, Dr. Kevin Collins (the exact date to be identified

at the hearing); that in addition, she was entitled to permanent impairment benefits

in an amount to be assessed by Dr. Collins, together with wage loss disability in an
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amount to be determined by this Commission.  The claimant requested a

controverted attorney’s fee on additional benefits awarded, if any.  

The respondents contended that the claimant’s healing period was

determined to have ended on March 29, 2010, and that the prior Opinion was res

judicata and the law of the case.  Respondents further maintained that the claimant

did not sustain any permanent impairment, which was reflected by a medical report

from Dr. Brad Thomas, and was thus not entitled to wage loss disability. 

During the prehearing conference, the claimant advised that she had

requested a supplemental report from Dr. Kevin Collins, addressing the issue of

permanent impairment, which would complete the development of the medical

evidence.  By agreement of the parties, the claim was scheduled for a formal

hearing on February 13, 2012.  

By letter fax dated February 9, 2012, the claimant advised that necessary

medical evidence to go forward on the issues to be presented had not been

forthcoming.  The claimant requested that the scheduled hearing be cancelled, and

that the claim for additional benefits be dismissed.  As previously noted, both

parties waived entitlement to a hearing on the motion to dismiss.  In view of the

foregoing, I hereby make the following. 

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.
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2. On June 23, 2009, the claimant sustained a compensable injury, arising out

of and during the course of her employment with Fox Ridge Estates, entitling

her to workers’ compensation benefits.

3. A prior Opinion and Award issued on August 16, 2010 is now a final decision

and the law of the case.

4. On or about September 12, 2011, the claimant filed a claim for additional

benefits.  Respondents have controverted claimant’s entitlement to

additional benefits.

5. The claimant has failed to prosecute her claim.  

6. This claim should be dismissed pursuant to Commission Rule 099.13.

DISCUSSION

There are two provision under our Act, allowing for dismissal of claims for

additional benefits.  Ark. Code Ann. §11-9-702 provides in part:

(b) TIME FOR FILING ADDITIONAL COMPENSATION

(1) In cases in which any compensation, including disability or medical,
has been paid on account of injury, a claim for additional
compensation shall be barred unless filed with the commission within
one (1) year from the date of the last payment of compensation or two
(2) years from the date of the injury, whichever is greater.

****

(d) If within six (6) months after the filing of a claim for additional
compensation no bona fide request for a hearing has been made
with respect to the claim, the claim may, upon motion and after
hearing, if necessary, be dismissed without prejudice to the refiling
of the claim within the limitation period specified in subsection (b)
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of this section. (emphasis supplied)

Commission Rule 099.13 provides:

The Commission may, in its discretion, postpone hearings at the instance
of either party or on its own motion.  No case set for a hearing shall be
postponed except by approval of the Commission or Administrative Law
Judge.

In the event neither party appears at the initial hearing, the case may be
dismissed by the Commission or Administrative Law Judge, and such
dismissal order will become final unless an appeal is timely taken
therefrom or a proper motion to reopen is filed with the Commission within
thirty (30) days from receipt of the order.

Upon meritorious application to the Commission from either party in an
action pending before the Commission, requesting that the claim be
dismissed for want of prosecution, the Commission may, upon a
reasonable notice to all parties, enter an order dismissing the claim for
want of prosecution. (Effective March 1, 1982)

This claim was scheduled for a formal hearing on February 13, 2012. 

Prior to the hearing, the claimant, by and through her attorney, requested that

the scheduled hearing be cancelled, and that the claim for additional benefits be

dismissed.  Notice of claimant’s request was communicated to respondents. 

Both parties waived the right to a hearing on the sole request before this

Commission, that the claim be dismissed.  Accordingly, after full consideration of

the facts, issues, and the law, and with notice to all parties of this request, it is

hereby determined that this claim be, and it is, hereby dismissed for want of

prosecution, pursuant to Commission Rule 099.13.

IT IS SO ORDERED.



-7-

                                                                    
DAVID GREENBAUM                                 
Chief Administrative Law Judge                  


