
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION
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CHARLOTTE SMITH, EMPLOYEE CLAIMANT

TITAN MEDICAL GROUP, LLC, EMPLOYER RESPONDENT

ARCH INSURANCE COMPANY,

INSURANCE CARRIER/TPA RESPONDENT

OPINION FILED FEBRUARY 14, 2O12

Hearing conducted before Administrative Law Judge S. Dale Douthit in

Little Rock, Pulaski County, Arkansas.

Claimant was represented by Honorable M. Scott W illhite, Attorney at Law,

Jonesboro, Arkansas.

The respondents were represented by Honorable W illiam C. Frye, Attorney

at Law, North Little Rock, Arkansas.

STATEMENT OF THE CASE

On November 17, 2011, the above captioned claim came on for a

hearing in Little Rock, Arkansas.  A prehearing conference was conducted in

this matter on August 30, 2011, and a Prehearing Order was filed on that

same date.  A copy of the Prehearing Order was marked as Commission

Exhibit 1, and made a part of the record herein without objection, subject to

any modifications made at the full hearing.  

At the full hearing, the parties stipulated to the following:

1) The Arkansas W orkers’ Compensation Commission has

jurisdiction of this claim.

2) The employee-employer-carrier relationship existed at all
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relevant times, including March 30, 2010.

3) Claimant’s compensation rates are $562.00 per week for

temporary total disability and $422.00 per week for permanent

partial disability.

4) Respondents initially accepted the claim as compensable.

5) All issues not outlined herein are reserved.

At the full hearing, the parties agreed the following issues would be

presented for determination:

1) Whether the claimant sustained a compensable neck injury by

specific incident on March 30, 2010.

2) If compensability is overcome, whether claimant is entitled to

additional medical treatment, temporary total disability benefits

from April 1, 2011, to a date to be determined, and attorney’s

fees.

At the full hearing claimant contended she sustained a compensable

injury to her neck and that she is entitled to additional medical benefits as

recommended by her treating physician, Dr. Adametz.  The claimant contends

that as a result of her compensable neck injury she is entitled to temporary

total disability benefits from April 1, 2011, to a date to be determined, plus

attorney’s fees.  

Respondents contended at the full hearing that the claimant fell on her

tailbone on March 30, 2010.  However, respondents contend the claimant

continued to work full duty and refused medical attention.  Respondents
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contend that claimant had a physical for her employment with Aureus the

following day and had no physical complaints.  Then on April 2, 2010, the

claimant was sent to Concentra and indicated that she was sore and her

complaints were to her left leg, left shoulder, and neck.  Respondents contend

claimant sought  no further medical treatment for eight months when she was

then seen by her family doctor, Dr. Tracy, in November.  The claimant’s

medical treatment from Dr. Tracy was paid for by her group health carrier.

Subsequent to this, claimant continued to work full duty in various states until

her last assignment in Lubbock, Texas, that ended on March 31, 2011.

Respondents contend that the claimant did not sustain a compensable neck

injury on March 30, 2010.  Respondents contend that Dr. Thomas in his

deposition indicated in his opinion that the disc herniation that led to the

claimant’s need for surgery did not occur on March 30 th, but subsequent to

that.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

After reviewing the record as a whole, to include medical reports,

documents, and other matters properly before the Commission, and having

had an opportunity to hear the testimony of the claimant and to observe her

demeanor, the following findings of fact and conclusions of law are hereby

made in accordance with Ark. Code Ann. § 11-9-704:
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1) The Arkansas Workers’ Compensation Commission has

jurisdiction over this claim.

2) The stipulations agreed to by the parties and recited herein are

reasonable and are hereby accepted as fact.

3) The claimant has proven by a preponderance of the evidence

that she sustained a compensable neck injury by specific incident

on March 30, 2010.

4) The claimant, having proven the compensable neck injury, has

also proven by a preponderance of the evidence that all medical

treatment contained in the record herein related to her neck has

been reasonable, necessary, and related to her compensable

neck injury of March 30, 2010.  Additionally, the claimant has

proven by a preponderance of the evidence that the cervical

surgery now recommended by Dr. Adametz is reasonable,

necessary, and related to her compensable neck injury of

March 30, 2010.  Therefore, respondents are hereby directed

and ordered to pay for all medical treatment related to the

claimant’s neck contained in the record herein as well as the

additional cervical surgery now recommended by Dr. Adametz

forthwith pursuant to Commission Rule 99.30.

5) The claimant has proven by a preponderance of the evidence

that she is entitled to temporary total disability benefits due to her

March 30, 2010, compensable neck injury from April 1, 2011, to

a date to be determined, as the claimant remains in her healing

period totally unable to work.  

6) This claim has been controverted and the claimant’s counsel, the

Honorable Scott Willhite, is entitled to the maximum attorney’s

fees to be paid in accordance with Ark. Code Ann. § 11-9-715.

DISCUSSION

Claimant, age 44, worked for the respondent employer as a traveling

respiratory therapist.  The claimant, having been a respiratory therapist since
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May of 1990, testified as follows regarding her job duties:

A We deal with the heart and the lungs, so I give breathing

treatments.  I put patients on ventilators.  I intubate them.  I draw

arterial blood gases.  Anything that has to do with the heart and

lungs.  

(T. p. 15, lines 16-19)

The claimant testified she would work for various medical groups all

across the United States.  On March 30, 2010, the claimant worked for Titan

Medical Group, LLC, as a respiratory therapist in Oakland, California.  While

in a patient’s room on March 30, 2010, the parties agree there was an incident

wherein the claimant slipped and fell.  (T. p. 5, lines 2-5)  The claimant

testified as follows regarding her slip and fall incident on March 30, 2010:

A Well, I went into a patient’s room – I think it was about

somewhere between 1:00 and 3:00 a.m. in the morning – to give

a breathing treatment.  And I – when I walked in the room – we

try not to turn the lights on in patients’ rooms at nighttime, so we

leave the door open so we can work by the light out in the

hallway.

And I noticed that they had the cords from the IV pole

running across the floor.  So I made a mental note of that.  I said,

“Make sure you step wide  to clear the – clear the wires.”  And I

stepped over them and gave the treatment.

The kid was asleep, and the father was on the couch and

he was asleep.  And I slipped the mask  over his head; gave him

his breathing treatment; stood there the entire time.  And then

when I finished the treatment I turned around.  I looked at the

wires again.  And I made another mental note, “Make sure you

step wide to clear these wires.”

And I took a step with my left leg, my left foot, I stepped

over the wires, and my foot just kept going.  And so then I tried

to catch myself with my left hand, which I know I shouldn’t have
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but that’s just instinct.  And so I fell.

And then I – when I got up – well, before I got up then the

father woke up and he said, “Are you all right?”  And I said,

“Yeah.”  And  he said, “W e wasted some water in the room

earlier, but we thought we got it up so we didn’t tell anyone.”  And

I said, “Okay.”  

(T. pp. 16-17, lines 25, 1-24)

Following the claimant’s slip and fall on March 30, 2010, she testified

that she reported it to the charge nurse and called the respiratory supervisor.

The evidence also shows that the claimant filled out a report and faxed it to

her employer the day of the incident.  (Cl. Ex. 2, p. 1)  The claimant testified

that following her slip and fall  on March 30, 2010, she had soreness in her

neck, shoulders, left side, and tailbone.  (T. p. 20, lines 4-6)  Claimant testified

that she took some ibuprofen following the fall and applied ice on her neck.

The medical records show that the claimant treated with Dr. Marcia Hixson

within 72 hours of the March 30, 2010, fall.  Dr. Hixson’s report found at

Claimant’s Exhibit 1, page 1, states as follows:

She took Advil and now has pain only in her left shoulder and

neck.  She has been working at her regular duties.  The pain is

located on on [sic] of the top shoulder, left trapezius muscle and

the left side of her neck.  The pain is described as intermittent,

moderate, aching and sharp.  The pain did not radiate.  The

symptoms are exacerbated by neck movements.

Dr. Hixson assessed the claimant with shoulder strain, returned the claimant

to full duties and advised the claimant that she could return to the clinic as
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needed.  

The claimant testified that following her visit with Dr. Hixson, she

continued to take ibuprofen and use ice.  The claimant testified that her stint

as a respiratory therapist with Titan Medical Group, LLC, ended on March 31,

2010, and then she began working for a different medical provider in Elko,

Nevada.  The claimant testified that she worked from approximately April 12th

until July 10, 2010, in Elko, Nevada.  The claimant testified that while working

in Elko, Nevada, between April and July of 2010, she was always sore and

had pain in her neck and shoulders.  The claimant testified that following her

assignment in Elko, Nevada, she then served as a respiratory therapist in

California for approximately six weeks.  The claimant testified that following

her six week California assignment, she then reported to Colorado Springs,

Colorado, from approximately August 8, 2010, through November 1, 2010.

The claimant testified that at all times following the March 30, 2010, fall,

she had pain in her neck associated with the fall but then her problems

increased while in Colorado Springs, Colorado.  The claimant testified that

while in Colorado Springs, Colorado, she began having tingling in her

fingertips with continued soreness in her neck.  The medical records show

with continued complaints of neck problems the claimant ultimately went back

to Dr. Hixson who then referred the claimant to Dr. Adametz.  The medical
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records show that an MRI of the claimant’s cervical spine was conducted on

November 11, 2010, which showed:

IMPRESSION:

1. Severe acquired on congenital central canal stenosis

at C4-5 with a large central hard disc protrusion.  Flattening

of the cord/cord compression without cord edema.

2. Moderate acquired on congenital central canal

stenosis at C3-4 with a small superiorly migrating central

disc extrusion.

3. Moderate acquired on congenital central canal

stenosis at C5-6 with a broad based central hard disc

protrusion.

(Cl. Ex. 1, pp. 10-11)

The medical records show that Dr. Adametz in his February 4, 2011, report

after reviewing the claimant’s cervical MRI and nerve conduction studies

opined that claimant needed cervical surgery at the C4-5 level at the very

least.  (Cl. Ex. 1, p. 24)  Then, on April 5, 2011, Dr. Adametz in his report

stated, “The C4-5 one is terrible and is causing severe cord compression and

really needs to be urgently operated on.”  (Cl. Ex. 1, p. 25)  In his April 5,

2011, report, Dr. Adametz went on to state, “In lien of all that, I think it would

be best actually if she is at least off work temporarily until we can try to get

this fixed.”  (Cl. Ex. 1, p. 26)  The claimant testified that she was scheduled to

have cervical surgery in April of 2011;  however, claimant testified the surgery

was “put on hold” because workers’ comp had denied it.  (T. p. 57, lines 7-12)
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ADJUDICATION

For the claimant to establish a compensable injury as the result of a

specific incident which is identifiable by time and place of occurrence, the

following requirements of Ark. Code Ann. § 11-9-102(4)(A)(i) must be

established:  1) proof by a preponderance of the evidence of an injury arising

out of and in the course of employment; 2) proof by a preponderance of the

evidence that the injury caused internal or external physical harm to the body

which required medical services or resulted in disability or death; 3) medical

evidence supported by objective medical findings, as defined in Ark. Code

Ann. § 11-9-102 (16), establishing the injury; and, 4) proof by a

preponderance of the evidence that the injury was caused by a specific

incident and is identifiable by time and place of occurrence.  If the claimant

fails to establish by a preponderance of the evidence any of the requirements

for establishing the compensability of the injury alleged, she fails to establish

the compensability of the claim, and compensation must be denied.  Mikel v.

Engineered Specialty Plastics, 56 Ark. App. 126, 938 S.W .2d 876 (1997).

A claimant is not required to establish the causal connection between

a work related incident and an injury by either expert medical opinion or

objective medical evidence.  See, Wal-Mart Stores, Inc. v. VanWagner, 337

Ark. 443, 990 S.W.2d 522 (1999).  In fact, the Arkansas Courts have long
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recognized that a causal relationship may be established between an

employment related incident and a subsequent physical injury based on

evidence that the injury manifested itself within a reasonable period of time

following the incident so that the injury is logically attributable to the incident,

where there is no other explanation for the injury.  Hall v. Pittman Construction

Co., 234 Ark. 104, 357 S.W .2d 263 (1962).  However, if the disability does not

manifest itself until months after the accident, so that reasonable men might

disagree about the existence of a causal connection between the accident and

disability, the issue becomes a question of fact for the Commission’s

determination.  Kivett v. Redmond Co., 234 Ark. 855, 355 S.W .2d 172 (1962).

See also, Wentz v. Service Master, 75 Ark. App. 296, 57 S.W .3d 753 (2001).

The parties seem to agree, according to statements of counsel, that the

claimant had a falling incident on March 30, 2010.  (See T. p. 5, lines 2-5)  It

is also undisputed that the claimant currently has significant cervical disc

herniations that need immediate surgery.  (See Cl. Ex. 1, pp. 25-26)  The

dispute is whether the claimant’s current cervical problems arose out of the

March 30, 2010, fall or due to subsequent events.  It must first be noted that

I found the claimant to be a credible witness.  The claimant had an extremely

strong work ethic.  The record shows that even though the claimant continued

to experience problems involving her neck and left side, she continued to
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work.  The claimant credibly testified that after her March 30, 2010, fall in

Oakland, California, she continued to have neck problems that got worse as

time passed.

Respondents argue that since the claimant went several months

between medical visits in which she complained about cervical problems her

current cervical condition could not have possibly arose out of the March 30,

2010, fall.  I find respondents’ argument to be without merit.  The claimant’s

credible testimony and the record now before the Commission shows that the

claimant had no significant neck problems or complaints prior to March 30,

2010.  Instead, the most telling medical report in this reviewer’s opinion took

place on April 2, 2010, just a few days after the March 30, 2010, fall in

Oakland, California.  At the April 2, 2010, medical visit with Dr. Hixson, Dr.

Hixson noted, “The pain is located on on [sic] of the top shoulder, left

trapezius muscle and the left side of her neck.  The pain is described as

intermittent, moderate, aching and sharp.”   Dr. Hixson’s report goes on to

state that the claimant’s “symptoms are exacerbated by neck movements.”

(See Cl. Ex. 1, p. 1)  When continually asked if her neck pain ever stopped

after March 30, 2010, the claimant credibly testified, “No, never just

completely stopped.  No.”  (T. p. 29, line 11)  The claimant gave credible and

logical explanations as to why several months elapsed before she went back
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to Arkansas for medical treatment on her neck.  First, the claimant as stated

above, had an extremely strong work ethic and continued to work multiple jobs

between March of 2010, and November of 2010, in various states for multiple

employers.  Further, the claimant also credibly and logically explained that in

that period of time she was also battling diabetes, a lump in her breast, and

other health issues which some, now with the benefit of perfect hindsight, can

be attributed to the claimant’s cervical condition.

It is also worth noting that both Drs. Adametz and Tracy opined, “It is

my opinion to a reasonable degree of medical certainty, or at least 51%

probability based upon the information presented to me, including a history

given by the patient, that Charlotte Smith’s disc herniations and need for

surgery was made reasonably necessary by the work accident on March 30,

2010 and the treatment she received for that accident.”  (See Cl. Ex. 1, pp. 34-

35)  W ith Drs. Adametz, Tracy, and Hixson all saying the March 30, 2010, fall

played at least some part in the claimant’s current cervical condition,

respondents still felt it necessary to have the claimant undergo an

independent medical evaluation from Dr. Thomas.  According to the claimant’s

testimony, Dr. Thomas saw the claimant one time and met with her for

approximately ten to fifteen minutes.  (T. p. 36, lines 15-17)  After meeting

with the claimant for approximately ten to fifteen minutes, Dr. Thomas opined
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that the claimant’s current cervical problems arose either while the claimant

slept wrong or when she went to the beauty shop and was asked to lay her

head back into a bowl for her hair to be washed.  Dr. Thomas did not find that

the claimant’s March 30, 2010, fall had anything to do with her current cervical

condition.  Dr. Thomas opined in his deposition testimony that had the

claimant’s cervical condition arose on March 30, 2010, she would have had

significant problems as she experienced in September of 2010.  W hen

reviewing Dr. Thomas’ deposition testimony it is almost as if he gave zero

consideration to Dr. Hixson’s April 2, 2010, report wherein she described the

claimant’s neck symptoms as “intermittent, moderate, aching and sharp,” and

“are exacerbated by neck movements.”  (Cl. Ex. 1, p. 1)  It is almost as if Dr.

Thomas did not review Dr. Hixson’s report from December 23, 2010, when

she discusses the claimant’s neck movements as stating, “W ith pain and

rotating left:  W ith pain.”  (See Cl. Ex. 1, p. 21)  It is very interesting to note

that Dr. Hixson’s reports of the claimant having left sided neck pain with

rotation are nearly identical in her April 2, 2010, report and her December 23,

2010, report.  W hat is even more interesting is in between those reports the

claimant received an MRI of the cervical spine dated November 11, 2010,

which noted a C4-C5 large central disc protrusion which was “flattening the

cord.”  (Cl. Ex. 1, p. 10)
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For the numerous reasons stated above, I found Dr. Adametz’

deposition testimony regarding the claimant’s cervical condition as related to

the March 30, 2010, fall to be much more logical and persuasive.  In his

deposition testimony found at Respondents’ Exhibit 5, page 24, lines 18-24,

Dr. Adametz states:

A Yes.  Even there, you know, they’re talking about her

whole left side was bothering her, she has pain in the top of her

left shoulder, the left side of the neck, it’s moderate, aching and

sharp.  At that time they said it didn’t really radiate, but it’s

exacerbated by neck movements, and that sounds to me like a

neck problem on April the 2nd which got better for a period of time

and then got worse again.

This is not a situation where the claimant’s neck problems did not

manifest until months after the March 30, 2010, accident.  Clearly, here the

claimant’s neck problems arose immediately after the March 30, 2010, fall and

never subsided, but in actuality continued to get worse.  The claimant

continued to work, because she is a worker and felt an obligation to perform

the contracts in which she entered.  The claimant’s work ethics should not be

an impediment to her receiving the disability benefits to which she is entitled.

Based upon the credible evidence now before the Commission, I find that the

claimant has proved by a preponderance of the evidence all of the elements

of compensability outlined above and therefore find that the claimant has

proven by a preponderance of the evidence that she sustained a compensable



CHARLOTTE SMITH - 

G104587

-15-

cervical injury by specific incident on March 30, 2010, while working for the

respondent employer.

The claimant has requested temporary total disability benefits from

April 1, 2011, to a date to be determined.  Temporary total disability for

unscheduled injuries is that period within the healing period in which the

claimant suffers a total incapacity to earn wages.  Ark. State Hwy. & Transp.

Dept. v. Breshears, 272 Ark. 244, 613 S.W .2d 392 (1981).  A claimant’s

healing period has not ended when treatment has been administered for the

healing and alleviation of the condition.  J. A. Riggs Tractor Co. v. Etzkorn, 30

Ark. App. 200, 785 S.W .2d 51 (1990).  

In the case at hand, the evidence clearly shows the claimant has

multiple recommendations from doctors advising her cervical surgery is

needed.  The claimant credibly testified she has not worked since April 1,

2011, and Dr. Adametz’ report of April 5, 2011, clearly shows the claimant

should not work until she receives the cervical surgery.  In his April 5, 2011,

report Dr. Adametz stated, “I think it would be best actually if she is at least

off work temporarily until we can try to get this fixed.”  (Cl. Ex. 1, p. 26)

Unfortunately, the claimant has not been able to receive the surgery needed

because of the controversion in this case.  I find, based upon all the credible

evidence, that the claimant has proven by a preponderance of the evidence



CHARLOTTE SMITH - 

G104587

-16-

that she remains within her healing period for her compensable cervical injury

of March 30, 2010, and has suffered a total incapacity to earn wages for the

period of April 1, 2011, to a date to be determined.  Therefore, I find that the

claimant has proven by a preponderance of the evidence that she is entitled

to temporary total disability benefits from April 1, 2011, to a date to be

determined and respondents are herein directed and ordered to pay the

temporary total disability benefits forthwith.  Additionally, I find the indemnity

benefits awarded herein have been controverted and therefore the claimant

is entitled to the maximum statutory attorney fees.

Arkansas Code Annotated § 11-9-508(a) mandates that an employer

promptly provide for an injured employee such medical treatment as may be

reasonably necessary in connection with the injury received by the employee.

What constitutes reasonably necessary medical treatment is a question of fact

for the Commission.  Dalton v. Allen Engineering Co., 66 Ark. App. 201, 989

S.W.2d 543 (1999).  While an injured employee must prove that the medical

services are reasonably necessary by a preponderance of the evidence, those

services may include that necessary to accurately diagnose the nature and

extent of the compensable injuries; to reduce or alleviate symptoms resulting

from the compensable injury; to maintain the level of healing achieved; or to

prevent further deterioration of the damage produced by the compensable
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injury.  Jordan v. Tyson Foods, Inc., 51 Ark. App. 100, 911 S.W.2d 953

(1995).

The evidence in the record reflects that the claimant has proven by a

preponderance of the evidence that all of the medical treatment contained in

the record herein related to the claimant’s neck has been reasonable,

necessary, and related to her compensable cervical injury of March 30, 2010.

Therefore, the respondents are herein directed and ordered to pay for all

medical treatment related to the claimant’s neck forthwith pursuant to

Commission Rule 99.30.  Further, I find the surgery now recommended by Dr.

Adametz is reasonable, necessary, and related to the claimant’s compensable

cervical injury of March 30, 2010, and respondents are herein ordered and

directed to pay for the additional medical treatment now recommended by Dr.

Adametz pursuant to Commission Rule 99.30, as I find such additional

treatment to be reasonable, necessary, and related to the claimant’s

compensable cervical injury.

AWARD

The claimant has proven by a preponderance of the evidence that she

sustained a compensable cervical injury on March 30, 2010.  Respondents

are hereby directed and ordered to pay the claimant temporary total disability

benefits at the stipulated rate, beginning April 1, 2011, and continuing to a



CHARLOTTE SMITH - 

G104587

-18-

date to be determined. 

Respondents are further directed and ordered to pay all medical

treatment related to the claimant’s neck contained in the record herein and for

the additional medical treatment recommended by Dr. Adametz including, but

not limited to, the cervical surgery now being recommended by Dr. Adametz.

Additionally, claimant’s attorney, the Honorable M. Scott Willhite, is

hereby awarded the maximum statutory attorney’s fees on this entire award,

pursuant to and limited by Ark. Code Ann. § 11-9-715.

All accrued benefits shall be paid in a lump sum and without discount

and this award shall bear interest at the legal rate until paid.

IT IS SO ORDERED.

S. DALE DOUTHIT

Administrative Law Judge

SDD/pjb


