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STATEMENT OF THE CASE

A hearing was held on September 19, 2012, before Administrative Law

Judge Barbara Webb.  A Pre-hearing Order was entered in this case on August 7,

2012.  The Pre-hearing Order set forth the stipulations offered by the parties and

outlined the issues to be litigated and resolved at this hearing.  A copy of the Pre-

hearing Order was made Commission’s Exhibit No. 1 to the hearing record.  The

following stipulations as submitted by the parties in the Pre-hearing Order and as

amended on the record are hereby accepted:

1. The Arkansas Workers’ Compensation Commission has jurisdiction

of this claim.

2. The employer/employee/carrier relationship existed on or about July

13, 2007, when the claimant sustained a compensable back injury.
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3. The claimant earned an average weekly wage of $700.00 per week,

which would entitle him to temporary total disability benefits at the

rate of $462.00 and permanent partial disability benefits at the rate of

$345.00.

4. The claimant received a change of physician to Dr. Michael Calhoun

on September 11, 2008.

5. On October 27, 2008, the store where the claimant worked went out

of business.

6. This case has been the subject of a prior hearing and opinions filed

on August 17, 2009, by this Administrative Law Judge, and on

January 8, 2010, by the Full Commission.

7. The claimant was awarded the L4-5 fusion surgery by Dr. Michael

Calhoun which has been performed.  Dr. Calhoun assigned a 12%

rating.  Respondents have made payments toward the rating.

By agreement of the parties, the issues presented were:

1. Claimant’s entitlement to L3-4 fusion surgery.

2. Claimant’s entitlement to temporary total disability benefits or

temporary partial disability benefits.

3. Controversion and attorney’s fees.

4.  All other issues are reserved.

The record consists of a one volume transcript of the September 19, 2012,

hearing, consisting of the testimony of Roger Dale Scott and all documentary
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evidence consisting of Commission’s Exhibit No. 1 (Pre-hearing Order); Claimant’s

Exhibit No. 1 (Deposition of Dr. Calhoun); Respondents’ Exhibit No. 1 (Packet of

Medical Records); and Respondents’ Exhibit No. 2 (Consultation Reports).  In

addition, I have incorporated by reference the transcript of the May 20, 2009,

hearing which will be maintained separately in the Commission file.  

FACTUAL BACKGROUND

Claimant is 61 years of age (d.o.b. July 10, 1951).  He completed high

school.  He testified that he has worked primarily in the restaurant business,

although he performed factory work for approximately ten years and also managed

a convenience store.  He also served as Mayor of Des Arc, Arkansas, for eight

years while he owned a restaurant.  His last employment was as General Manager

of the Western Sizzlin Restaurant owned by Bailey & Howard in Stuttgart.  He

worked initially as Manager and was subsequently promoted to General Manager.

He worked approximately five years prior to the sale of the restaurant.  As General

Manager, he was responsible for hiring employees, firing employees, preparation

of the menu, supervision of employees, opening and closing of the restaurant,

ordering the food, and whatever else was needed in the restaurant.  He made

approximately $700.00 weekly.

Scott testified that his injury occurred on a particular day in 2007 when he

was putting up stock.  He explained that he was in the storeroom putting stock in

the cooler.  He tried to move two cases of chicken which had apparently frozen to

the wood.  He ripped two discs in his back.  He reported the injury to his back to
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Brenda in the office and sought medical attention at Stuttgart Regional.   He was

eventually referred to Dr. Saer, Dr. Sprinkle, and Dr. Hart for evaluation.   He began

treatment with Dr. Calhoun.  Calhoun sent him to see Dr. Hart who performed a

discogram.  He ultimately was awarded and underwent L-4 and L-5 fusion surgery

on March 30, 2010.  Scott testified that initially the fusion surgery relieved his pain,

but that the pain returned.  He currently takes oxycodeine, Tramadol, and Tylenol.

He tried physical therapy after the surgery, but it did not help.  He underwent

another MRI.  Based on the MRI, the doctor recommended a L3-L4 fusion surgery.

Scott testified that he was aware that there were risks involved, but that he wanted

the surgery because he continues to have pain in his lower back.  He is currently

receiving Social Security disability in the amount of $1,349.00 per month.  He had

not applied for any jobs since the surgery since he cannot bend over or lift heavy

objects.  

On cross-examination, Scott testified that Dr. Calhoun told him that he had

to do the fusion surgery.  Scott agreed that the first surgery made his pain worse

and that Dr. Calhoun has not told him that the surgery would be successful in

changing his physical restrictions or reducing his need for pain medication.  Scott

explained that the doctors had wanted to fix the worse disk and did not want him to

have L3-L4 fusion initially because  the tear was slight.  However, he explained that

when the L3-L4 had torn more, he began to have problems again.  Scott testified

that when Calhoun fixed the L-4 and L-5, it made the L-3 and L-4 worse.  Scott
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explained that Calhoun should have put a double clamp on both disks during the

first surgery to stop further tearing. 

Medical records reflect that the claimant sought medical treatment with the

Stuttgart Regional Medical Center on July 13, 2007.  Notes reflect that he returned

on July 14, 2007, and was seen by Dr. Daniel.  Dr. Daniel notes that Scott

complained of back pain but thought his problem was with his kidneys.  He noted

that the pain was not in the area of the kidneys and that tests run the day before on

the kidneys were negative.  He was assessed with low back pain.  He was given a

Medrol Dosepak and prescriptions for Skelaxn and Lortab.  Scott underwent an MRI

of the lumbar spine on July 19, 2007.  The MRI revealed:

Degenerative disc disease L3/4 and L4/5 and a lesser extent L5/S1.
Posterior annular tear is seen at L4/5.  Diffuse disc bulge at L4/5
abuts the bilateral L5 nerve root just before they exit the thecal sac
and causes mild lateral recess narrowing.  There are no discreet disc
herniations seen.

Scott was evaluated by Dr. Sprinkle on September 19, 2007.  Notes reflect that his

low back pain was better and that he did not appear in distress, although the pain

could be severe.  He reported that pain worsens with standing, walking, and lifting.

He reported some relief with Skelaxin, Flexeril, Meloxicam, and Tramadol.  After

examination, Scott was diagnosed with “Lumbar degenerative disc disease pre-

existing but aggravated by his work injury” and “Lumbar annular tear which could

be the source of his pain.”  He was treated with an epidural injection at L4-5 and

continued on Skelaxin and Ultram.  He was released to return to work with a

restriction of no pushing, pulling, or lifting over 20 pounds.  On October 17, 2007,
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Scott returned to Dr. Sprinkle with complaints of low back pain and indicated that

the epidural injection did not help him.  He had no radicular complaints.  He was

assessed with “Lumbar degenerative disc disease a little more noticeable at 3-4

and 4-5.”  Bilateral 3-4-5 facet joint injections were ordered and he was continued

on Ultram and current work restrictions.  On November 27, 2007, Scott was

evaluated by Dr. Meador.  Notes reflect that he reported a sudden onset of low back

pain as a result of lifting two 35 pound cases of chicken at work on July 13, 2007.

He reported that the pain radiates down both legs to his heels in the morning and

is worse with lifting and prolonged standing.  He works 60 hour weeks.  He was

assessed with lumbar spondylosis and possible facetogenic pain, degenerative disc

disease, and mechanical low back pain from poor posturing.  Dr. Meador

recommended three bilateral medial branch blocks to determine if he has

facetogenic pain.  On November 27, 2007, Dr. Meador performed the lumbar facet

joint nerve block on L5 and L4.  On December 5, 2007, the claimant returned for

evaluation by Dr. Sprinkle.  Notes reflect that the claimant’s pain improved 0-70%

after the injection and Sprinkle recommended that he complete the double block.

He further notes that he had central low back pain with no radicular symptoms.

Sprinkle notes that Scott mentioned that he wanted surgery and a 100% cure and

on further discussion that there was no guarantee of such a cure, he agreed to

pursue the facet joint injections.  On December 21, 2007, Scott underwent another

joint facet injection.  On January 16, 2008, Scott returned to Dr. Sprinkle for

evaluation.  Notes reflect that the facet injections helped and that he was planning
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to have facet radiofrequency ablation on January 30th.  He complained of some

back and leg pain.  He was given Lyrica for pain.  On January 30, 2008, Dr. Meador

noted that the claimant had a positive response to two occasions of medial branch

blocks and that she performed a radiofrequency facet neurotomy to abate the nerve

supply to the L4-L5 and L5-S1 joints.  On February 19, 2008, the claimant returned

to Dr. Sprinkle.  Scott indicated that he had not had back pain and has some leg

pain which is helped by the Lyrica.  He indicated that the facet injections helped.

Notes reflect that Scott had decided he wanted to consider surgery more strongly

since he believed he had maximized his nonoperative measures.  Sprinkle

recommended an evaluation by Dr. Saer and an EMG nerve conduction study due

to the variable nature of his leg complaints. On April 8, 2008, the claimant was

evaluated by Dr. Saer to consider surgery.  Dr. Saer recommended a new MRI

since Scott reported that his symptoms were getting worse.  He opines “I am not

sure if surgery would be a good option for him or not, but I would like to at least take

a look and see if something has changed since his last MRI.”

On October 8, 2008, the claimant was evaluated by Dr. Michael Calhoun.

His notes reflect that an MRI done in July showed two degenerative discs at L3-L4

and L4-L5 and that Dr. Hart had recommended a discogram.  Scott changed

physicians.  He noted that the MRI showed some degenerative discs at L3-L4 and

L4-L5 with no significant neural impingement.  He agreed with Dr. Hart that a

discogram would be beneficial to delineate if Scott had one painful disc that could

possibly be treated with surgical intervention.  He opined “If multiple discs are
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painful, then no surgery would be of benefit”.  In December, 2008, the claimant

underwent a discogram followed by a CT scan on December 17, 2008.  He was

found to have severe concordant pain at L4-L5 with a large posterior tear and dye

leaking into the epidural space.  Dr. Calhoun recommended that Scott consult  Dr.

Hart.  He further noted that the only possible surgical option is a L4-5 fusion.  He

noted that the chances that he would return to his job were nonexistent.  He

discussed the risks of a fusion surgery and advised Scott that there was only a 60-

70% chance of a good outcome with a one level fusion.  On January 8, 2009, the

claimant returned for follow-up to Dr. Hart.  He noted that the discography revealed

the 4-5 showed significant posterior disc disruption and a large annular tear with

significant dye into the anterior epidural space.  The 3-4 also demonstrated a large

posterior, as well as anterior tear.  He noted that Calhoun had discussed with Scott

that the 4-5 was the worst level and that surgical options would include fusion at the

4-5 level.  Hart determined that he did not think that any type of minimally invasive

non-surgical procedure would benefit the 4-5 level.  In discussing the possible

fusion surgery, Hart noted that the 3-4 level made it a more complex situation.  He

notes, “I gave him the example, the best I could come up with would be two nails

in his foot, a large painful nail and a smaller nail.  At least get one area under better

control.”  He referred Scott to Dr. Calhoun to discuss the surgical option.  Dr.

Calhoun recommended a one level fusion surgery at the L4-L5 with a 60-70%

chance of a good outcome.  Scott underwent a left L4-5 microdiscectomy and fusion

on March 30, 2010.  On May 11, 2010, Scott complained to Dr. Calhoun that he was
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having worse pain since the surgery.  Calhoun ordered an MRI.  On June 4, 2010,

Scott underwent an MRI of the lumbar spine.  The MRI revealed some

postoperative changes but no significant abnormalities at the level of his fusion or

the level below.  Calhoun prescribed a Medrol Dosepak and scheduled a follow-up

appointment in a month with a lateral lumbar spine x-ray.  On July 7, 2010, Scott

returned to Dr. Calhoun.  He recommended physical therapy and continuation of his

prescription for Ultram. On September 20, 2010, Scott noted no significant

improvement in his symptoms.  It was noted that the physical therapy was not

beneficial.  Calhoun concluded that from a neurosurgical standpoint, Scott had

reached maximal medical improvement and that he would never return to work in

any capacity.  He awarded Scott a 12% impairment to the whole person and

referred him to Dr. Hart for pain management.  Scott underwent denervation

procedures in October and November of 2010 by Dr. Hart.  Scott returned to Dr.

Calhoun for follow-up treatment on February 2, 2011, with concerns that Hart had

noted that he had significant problems at L3-L4.  Calhoun explained to Scott the

biggest risk of fusing the L3-4 level “ may not resolve his issues as well”. 

Dr. James Calhoun testified by deposition.  He last evaluated Scott on July

18, 2012, with complaints of worsening back pain.  He explained that he understood

Scott was managing his pain with pain pills from his pain management doctor.  He

explained that Scott had some abnormalities at the L3 and L4 when he underwent

his first surgery in 2010, but that Calhoun focused on the worst level at L4-L5.  He

testified that a fusion surgery at the L3 and L4 was still a possibility.  He told Scott
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that since he had already had one level fused and it didn’t correct things, that the

biggest risk of fusing another level was that he would continue to have pain.  He

testified that the second fusion could possibly reduce his pain, but that the surgery

had been denied.  Calhoun explained that there are no other procedures that would

fix Scott’s problems, other than the continuation of pain medication.  He explained

that the fusion surgery is his only option, but that it is only medically necessary to

relieve pain.  He estimated Scott’s chance of recovery would be more than fifty

percent.

On cross-examination, Calhoun testified that they had hoped the first fusion

surgery would reduce Scott’s symptoms, in light of the results of the discography.

He testified that the surgery is not something that Scott had to have to protect him

from a life threatening complication, but could be viewed as reasonable surgery if

it helped reduce his pain.  

DISCUSSION

The claimant contends that he is entitled to temporary total disability

benefits.  The claimant was working for Bailey & Howard, Inc., which has since

closed the business.  The claimant is still under a doctor’s care for continual pain.

He is unable to obtain work since the employer closed the business.  No one is

hiring him since he is under a doctor’s care and cannot perform any labor except

light duty work.  The claimant is still unable to work and currently is drawing Social

Security disability.  The claimant is requesting the L3-4 fusion surgery which Dr.
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Michael Calhoun has requested.  The claimant has continual pain and has tried

different pain management procedures with no success. 

The respondents contend that another lumbar fusion is not reasonable and

necessary.  Before the claimant came under the care of Dr. Michael Calhoun, he

was treated by five different physicians: Dr. Coker, Dr. Hord, Dr. Sprinkle, Dr.

Meador, and Dr. Saer.  The records from those physicians documented inconsistent

clinical findings and symptoms.  Dr. Calhoun concluded a disc problem caused

claimant’s symptoms.  On October 8, 2008, he recommended discograms, and

stated, “If multiple discs are painful, then no surgery would be of benefit.”

Discogram on December 17, 2008, found painful discs at L3-4 and L4-5, i.e.,

“multiple discs.”  Despite this, on January 2, 2009, Dr. Calhoun reported:  “The only

possible surgical option is an L4-L5 fusion . . ..  I explained to him that there was

only a 60-70% chance of a good outcome with a one level fusion.”  The L4-5 fusion

was performed March 30, 2010.  By May 11, 2010, claimant was complaining to Dr.

Calhoun of “worse pain since the surgery.”  By September 20, 2010, claimant was

reporting to Dr. Calhoun “no significant improvement in his symptoms with surgery.”

Claimant was referred to Dr. Thomas Hart, who speculated the problem might not

be from discs but from facet joints.  Hart did facet neurotomies on both sides of the

lumbar spine at multiple levels.  The treatments did not work and by January 13,

2011, Hart was reporting, “There is nothing else further that I can do for him.”

I.  Additional  Temporary Total Disability
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Claimant is contending that he is entitled to additional temporary total

disability benefits from the date last paid until a date yet to be determined.   For an

unscheduled injury, temporary total disability is that period within the healing period

in which the employee suffers a total incapacity to earn wage.  Ark. State Hwy.

Dept. v. Breshears, 272 Ark. 244, 613 S.W.2d 392 (1981).  The claimant is entitled

to temporary total disability benefits if he can satisfy a two-prong test:  (1) claimant

must be within his healing period; and (2) completely incapacitated from earning

wages.  Id.  The healing period is defined as that period for healing the injury, which

continues until claimant is as far restored as the permanent nature of the injury will

allow.  Nix v. Wilson World Hotel, 46 Ark. App. 303, 879 S.W.2d 459 (1994).

In the instant case, the claimant suffered a compensable low back injury

which is an unscheduled injury.  The evidence  demonstrates that the claimant was

released by his treating physician to work with restrictions and he returned to a

reduced work schedule with lower wages until the business was sold and his job

was terminated by his employer.  See, Hardin v. Holiday Inn - Airport, 2007 AWCC

90 (F510183, July 25, 2007); Walker v. Cooper Automotive, ____ Ark. App. ____

(CA 08-519, December 17, 2008).  The record reflects that the claimant was

awarded additional temporary total disability payments from October 27, 2008, until

a date yet to be determined.  On September 20, 2010, Dr. Calhoun opined that

Scott was at maximum medical improvement from his fusion surgery and that he

would never return to work in any capacity.  He assigned a 12% impairment rating
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and referred Scott for pain management.  At the hearing, the parties agreed that the

claimant had received payments toward the rating.  

Based on the preponderance of the evidence, I find that the claimant has

proven that he is entitled to additional temporary total disability benefits to begin

with the date of the surgery awarded herein and through any relevant healing

period. 

II.  Additional Medical Treatment

Ark. Code Ann. § 11-9-508 states that employers must provide all medical

treatment that is reasonably necessary for the treatment of a compensable injury.

What constitutes reasonable and necessary treatment under the statute is a

question of fact for the Commission.  Ganksy v. Hi-Tech Engineering, 325 Ark. 163,

924 S.W.2d 790 (1996); Geo Specialty Chem., Inc. v. Clingan, 69 Ark. App. 369,

13 S.W.3d 218 (2000).   Respondents are responsible only for medical services

which are causally related to the compensable injury. 

It is the exclusive function of the Commission to determine the credibility of

the witnesses and the weight to be given their testimony.  Johnson v. Riceland

Foods, 47 Ark. App. 71, 884 S.W.2d 626 (1994).  Furthermore, the Commission is

not required to believe the testimony of the claimant or other witnesses, but may

accept and translate into findings of fact only those portions of the testimony it

deems worthy of belief.  Morelock v. Kearney Company, 48 Ark. App. 227, 894

S.W.2d 603 (1995).  It is important to note that the claimant’s testimony is never

considered uncontroverted.  Lambert v. Gerber Products Co., 14 Ark. App. 88, 684
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S.W.2d 842 (1985); Nix v. Wilson World Hotel, 46 Ark. App. 303, 879 S.W.2d 457

(1994).

From the MRI’s, the claimant has been diagnosed with two degenerative

discs at L3-L4 and L4-5 with no significant neural impingement and a posterior

annular tear.  The claimant initially underwent conservative treatment in the form

of therapy, injections, and nerve blocks.  The claimant was ultimately awarded and

underwent fusion surgery at L4-L5, but continued to have back pain.  Dr. Calhoun

has opined that a fusion surgery at the L3-L4 is the claimant’s only remaining

surgical option to address his continuing back pain.  Dr. Calhoun opined that his

chance of recovery would be more than fifty percent. 

Based on the preponderance of the evidence, I find that the claimant’s

continuing symptoms after completion of conservative treatment and the first fusion

surgical procedure and the objective findings of significant issues at the L3-4 during

the diagnostic procedures are compelling evidence of the claimant’s need for

additional medical treatment.  Based on the clear weight of the medical evidence

in this case from claimant’s pain management physician and neurological specialist,

I find that the medical treatment recommended by Dr. Calhoun, including the L3-4

fusion surgery, is reasonable and necessary and related to the compensable injury.

III.  Controversion and Attorney’s Fees

Based on my review of the evidence in this case, I find that respondents

have controverted the claimant’s entitlement to additional medical benefits and

additional temporary total disability benefits.
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FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction

of this claim.

2. The employer/employee/carrier relationship existed on or about July

13, 2007, when the claimant sustained a compensable back injury.

3. The claimant earned an average weekly wage of $700.00 per week,

which would entitle him to temporary total disability benefits at the

rate of $462.00 and permanent partial disability benefits at the rate of

$345.00.

4. The claimant received a change of physician to Dr. Michael Calhoun

on September 11, 2008.

5. On October 27, 2008, the store where the claimant worked went out

of business.

6. This case has been the subject of a prior hearing and opinions filed

on August 17, 2009, by this Administrative Law Judge, and on

January 8, 2010, by the Full Commission.

7. The claimant was awarded the L4-5 fusion surgery by Dr. Michael

Calhoun which has been performed.  Dr. Calhoun assigned a 12%

rating.  Respondents have made payments toward the rating.

8. Claimant has proven by a preponderance of the evidence that his

need for additional medical treatment recommended by Dr. Calhoun,

including the L3-4 fusion surgery, is reasonable and necessary and
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causally related to his compensable work-related injury on July 13,

2007.

9. Claimant has proven by a preponderance of the evidence that he is

entitled to temporary total disability benefits beginning with the date

of the additional fusion surgery awarded herein and continuing

through the relevant healing period. 

10. Respondents have controverted the claimant’s entitlement to

additional medical benefits and additional temporary total disability

benefits.  Claimant is entitled to a twenty-five percent (25%) statutory

attorney’s fee on the indemnity benefits awarded herein, one-half to

be paid by the respondents and one-half to be withheld from the

claimant’s award of benefits.

AWARD

The respondents are hereby directed and ordered to pay benefits in

accordance with the findings of fact and conclusions of law set forth herein.  All

accrued sums shall be paid in a lump sum without discount, and this award shall

earn interest at the legal rate until paid, pursuant to Ark. Code Ann. § 11-9-809.

See, Couch v. First State Bank of Newport, 49 Ark. App. 102, 898 S.W.2d 57

(1995).

IT IS SO ORDERED.
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________________________________
BARBARA WEBB
Administrative Law Judge


