
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION
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KELLY RUST, Employee  CLAIMANT

WAL-MART ASSOCIATES, INC., Employer  RESPONDENT

CLAIMS MANAGEMENT, INC., Carrier/TPA RESPONDENT

OPINION FILED JANUARY 10, 2012

Hearing before ADMINISTRATIVE LAW JUDGE GREGORY K. STEWART in Springdale,
Washington County, Arkansas.

Claimant represented by EVELYN BROOKS, Attorney, Fayetteville, Arkansas.

Respondents represented by CURTIS NEBBEN, Attorney, Fayetteville, Arkansas.

STATEMENT OF THE CASE

On December 14, 2011, the above captioned claim came on for a hearing at

Springdale, Arkansas.   A pre-hearing conference was conducted on October 12, 2011,

and a pre-hearing order was filed on October 14, 2011.   A copy of the pre-hearing order

has been marked Commission's Exhibit #1 and made a part of the record without objection.

At the pre-hearing conference the parties agreed to the following stipulations:

1.   The Arkansas Workers’ Compensation Commission has jurisdiction of the within

claim.

2.   The employee/employer relationship existed between the parties at all relevant

times.

3.   The claimant sustained a compensable injury to her left shoulder and neck.

4.   The claimant was earning an average weekly wage of $246.04 which would

entitle her to compensation at the rate of $164.00 per week for total disability benefits.

At the time of the hearing the parties in addition to stipulating that claimant had
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suffered a compensable injury to her left shoulder and neck also stipulated that claimant

had suffered a compensable injury to her right shoulder.

At the pre-hearing conference the parties agreed to litigate the following issues:

1.   Temporary total disability benefits from July 13, 2011 through September 1,

2011.

2.   Attorney fee.

The claimant contends she is entitled to temporary total disability benefits from July

13, 2011 through September 1, 2011. 

The respondents contend that claimant is not entitled to temporary total disability

benefits from July 13, 2011 through September 1, 2011, when they were initiated again.

Respondents contend that suitable work was made available to the claimant within her

restrictions and she unjustifiably refused said work.

From a review of the record as a whole, to include medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the witness and to observe her demeanor, the following findings of fact and

conclusions of law are made in accordance with A.C.A. §11-9-704:

FINDINGS OF FACT & CONCLUSIONS OF LAW

1.   The stipulations agreed to by the parties at the pre-hearing conference

conducted on October 12, 2011, and contained in a pre-hearing order filed October 14,

2011, are hereby accepted as fact.

2.    Claimant has met her burden of proving by a preponderance of the evidence

that she is entitled to temporary total disability benefits beginning July 13, 2011 and

continuing through September 1, 2011.

3.   Respondent has controverted claimant’s entitlement to all unpaid indemnity

benefits.  
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FACTUAL BACKGROUND

The claimant is a 46-year-old woman who began working for the respondent in April

2002.  On May 12, 2010, she was working in the respondent’s garden center when she

picked up a box full of potted plants.  Claimant testified that as she picked up the box to

put it into a cart she felt something rip in her right shoulder.  Claimant reported the injury

to her store manager and was sent by respondent to see Dr. Berestnev.

Claimant was first evaluated by Dr. Berestnev on May 13, 2010, and was diagnosed

with right rotator cuff tendinitis.  Dr. Berestnev recommended treatment in the form of

exercises, medication, and work restrictions.  Medical records from Dr. Berestnev indicate

that claimant continued to complain of extreme pain in her right arm and he eventually

ordered an MRI scan of claimant’s right shoulder which was performed on June 30, 2010,

and revealed a tear of claimant’s rotator cuff.  As a result, claimant was referred to Dr.

Heim, an orthopaedic surgeon, for an evaluation.

In a report dated July 12, 2010, Dr. Heim diagnosed claimant’s condition as

adhesive capsulitis of the right glenohumeral joint and full thickness rotator cuff tear.  Dr.

Heim recommended that claimant undergo an arthroscopic procedure to repair this

condition.  Dr. Heim performed surgery on claimant’s right shoulder on September 30,

2010.  After the surgery Dr. Heim was concerned that claimant was not moving her

shoulder and was developing a frozen shoulder.  Consequently, he recommended a

manipulation of claimant’s shoulder under anesthesia.  This procedure was performed on

November 29, 2010.  

Following this second procedure, Dr. Heim released claimant to return to work with

restrictions of limited lifting, pulling, and overhead activities with her right arm as well as

a 5-pound lifting restriction.

In a report dated March 7, 2011, Dr. Heim noted that even though claimant rated

her pain as 8/10, it was his opinion that claimant had reached maximum medical
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improvement and he recommended that the claimant undergo a functional capacities

evaluation to determine her restrictions.  Before claimant underwent that functional

capacities evaluation she was evaluated by Dr. Cox on March 23, 2011.  Dr. Cox

recommended that claimant undergo nerve conduction studies of both her right and left

upper extremities in an effort to determine the cause of her continued problems.  In

addition, Dr. Cox gave claimant an intermittent leave of absence, but otherwise indicated

that her work restrictions were the same as those prescribed by Dr. Heim.

Claimant underwent the functional capacities evaluation on April 7, 2011.  That

report indicates that although there were minor inconsistencies noted, the findings

suggested near full level physical effort on the claimant’s behalf.  That report concluded

that claimant was capable of sedentary-type work.  On April 26, 2011 claimant’s nerve

conduction study was read as normal.

At some point in time claimant returned to work for the respondent under Dr. Heim’s

restriction limiting her use of the right arm.  Claimant returned to work for the respondent

performing a job answering a phone outside a dressing room area.  

While claimant was performing this job at Wal-Mart she returned to Dr. Cox on July

13, 2011.  Prior to that evaluation the claimant had undergone an MRI scan of her cervical

spine which revealed a small disc herniation at the C4-5 level.  As a result, Dr. Cox in his

report of that date recommended that claimant undergo an evaluation by Dr. Knox,

neurosurgeon.  In addition, Dr. Cox also indicated that claimant should not use her right

arm until she was evaluated by Dr. Knox.

Claimant testified that she took this note recommending no use of her right arm until

she was evaluated by Dr. Knox to an individual named Beth Ann in respondent’s personnel

department who informed her that she did not know what the respondent could do for her

job-wise.  Claimant testified that Beth Ann informed her that she had talked to the

respondent’s management and she was not to return to work the next day because no
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work was available.  Instead, claimant was instructed to go back on leave.  Claimant

testified that the next day she called and talked to Linda in personnel with regard to

whether she was to keep using the same leave of absence that she had previously used.

Claimant testified that Linda informed her that she would talk to someone and let her know.

Claimant testified that she never heard back from the respondent and was not offered any

other work by respondent.

Claimant was subsequently seen by Dr. Knox on August 9, 2011.  In a report dated

September 1, 2011, Dr. Knox took claimant off work completely until after she underwent

surgery.  Dr. Knox performed surgery on claimant’s cervical spine on October 27, 2011.

Claimant has filed this claim contending that she is entitled to additional temporary

total disability benefits beginning July 13, 2011, the date she was given a work restriction

of no use of her right arm by Dr. Cox, and continuing through September 1, 2011, the date

she was taken off work completely by Dr. Knox.

ADJUDICATION

Claimant contends that she is entitled to temporary total disability benefits

beginning July 13, 2011 and continuing through September 1, 2011.  In order to be entitled

to temporary total disability benefits, claimant has the burden of proving by a

preponderance of the evidence that she remains within her healing period and that she

suffers a total incapacity to earn wages.  A.C.A. §11-9-102(9) and §11-9-519; Arkansas

State Highway & Transportation Department v. Breshears, 272 Ark. 244, 613 S.W. 2d 392

(1981).  

After reviewing the evidence in this case impartially, without giving the benefit of the

doubt to either party, I find that claimant has met her burden of proof.

First, with respect to claimant’s healing period, I do note that Dr. Heim had indicated

in his report of March 7, 2011 that it was his opinion that claimant had reached maximum
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medical improvement with respect to her right shoulder.  However, subsequent medical

tests including the MRI scan revealed a herniated disc in the claimant’s cervical spine

which necessitated additional medical treatment for her work-related injury.  This

eventually resulted in surgery performed by Dr. Knox in October 2011.  Thus, while

claimant may have reached maximum medical improvement with respect to her right

shoulder, she had not reached maximum medical improvement or ended her healing

period with respect to the injury to her cervical spine.  Accordingly, I find that claimant

remained within her healing period for her compensable injury from July 13, 2011 through

September 1, 2011.  

In addition, I also find that claimant suffered a total incapacity to earn wages during

this period of time.  While claimant had previously been released to perform some limited

work with her right arm by Dr. Heim and claimant did work for respondent answering a

phone based upon that restriction, she subsequently was taken off all use of her right hand

by Dr. Cox on July 13, 2011.  When claimant took that note to the respondent she was not

provided any additional work within the restriction imposed by Dr. Cox.  While claimant

may have been able to perform with some difficulty the work of answering the phone

pursuant to Dr. Heim’s restrictions, Dr. Cox’s limitation was more restrictive than that of Dr.

Heim and as a result claimant was unable to return to work for the respondent.  While Dr.

Knox did not opine until September 1, 2011 that claimant was unable to work, I find based

upon the evidence presented that claimant suffered a total incapacity to earn wages even

prior to that date based upon her complaints involving the use of her upper extremities

including her left arm and shoulder as well as her right shoulder and cervical spine.

Claimant testified at the time she was given the restriction by Dr. Cox on July 13 she was

having extreme pain in her right shoulder which radiated into her arm.  Claimant also

testified that she suffered from muscle spasms and was having trouble gripping and

developed numbness in her hand.  Based upon this evidence, I find that claimant suffered
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a total incapacity to earn wages.

Accordingly, based upon the foregoing evidence, I find that claimant remained

within her healing period and that she suffered a total incapacity to earn wages from July

13, 2011 through September 1, 2011.  

AWARD

Claimant is entitled to temporary total disability benefits from July 13, 2011 through

September 1, 2011.  Respondent has controverted claimant’s entitlement to all unpaid

indemnity benefits.

Pursuant to A.C.A. §11-9-715(a)(1)(B), claimant’s attorney is entitled to an attorney

fee in the amount of 25% of the compensation for indemnity benefits payable to the

claimant.   Thus, claimant’s attorney is entitled to a 25% attorney fee based upon the

indemnity benefits awarded.   This fee is to be paid one-half by the carrier and one-half by

the claimant.  

The respondents are ordered to pay the court reporter’s charges for preparing the

hearing transcript in the amount of $274.75.

IT IS SO ORDERED.

                                                                         
GREGORY K. STEWART
ADMINISTRATIVE LAW JUDGE

 


