
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

WCC NO.  G200422

KENNETH REED, Employee  CLAIMANT

ODOM MATTRESS, Employer  RESPONDENT

AMERICAN INTERSTATE INSURANCE CO., Carrier RESPONDENT

OPINION FILED NOVEMBER 5, 2012

Hearing before ADMINISTRATIVE LAW JUDGE GREGORY K. STEWART in Springdale,
Washington County, Arkansas.

Claimant represented by EDDIE H. WALKER, JR., Attorney, Fort Smith, Arkansas.

Respondents represented by MICHAEL E. RYBURN, Attorney, Little Rock, Arkansas.

STATEMENT OF THE CASE

On October 15, 2012, the above captioned claim came on for a hearing at

Springdale, Arkansas.   A pre-hearing conference was conducted on August 23, 2012, and

a pre-hearing order was filed on that same date.   A copy of the pre-hearing order has

been marked Commission's Exhibit #1 and made a part of the record without objection.

At the pre-hearing conference the parties agreed to the following stipulations:

1.   The Arkansas Workers’ Compensation Commission has jurisdiction of the within

claim.

2.   The employee/employer/carrier relationship existed among the parties on

January 15, 2012.

3.   The claimant sustained a compensable injury to his left knee and right shoulder

on January 15, 2012.

At the time of the hearing the parties agreed to stipulate that claimant earned

sufficient wages to entitle him to compensation at the rates of $394.00 for total disability

benefits and $296.00 for permanent partial disability benefits.

At the pre-hearing conference the parties agreed to litigate the following issues:
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1.   Additional medical treatment.

2.   Additional temporary total disability benefits from June 21, 2012 through a date

yet to be determined.

3.   Attorney fee.

The claimant contends he is entitled to additional medical treatment as a result of

his job-related injury; however, the respondents had claimant evaluated by a physician of

their own choosing on June 21, 2012 and terminated his benefits as a result of that

evaluation.  Claimant contends he is entitled to additional temporary total disability benefits

from June 21, 2012 until a date yet to be determined and that his attorney is entitled to a

controverted attorney fee.

The respondents contend that continued medical treatment would not be

reasonable or necessary in that claimant has been released on two separate occasions.

Temporary total disability is not warranted because claimant has already been released

by Dr. Griffin and Dr. Pearce.  Respondents contend that the date of maximum medical

improvement is June 21, 2012 as per Dr. Pearce’s medical evaluation.

From a review of the record as a whole, to include medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the witness and to observe his demeanor, the following findings of fact and

conclusions of law are made in accordance with A.C.A. §11-9-704:

FINDINGS OF FACT & CONCLUSIONS OF LAW

1.   The stipulations agreed to by the parties at the pre-hearing conference

conducted on August 23, 2012, and contained in a pre-hearing order filed that same date,

are hereby accepted as fact.

2.    The parties’ stipulation that claimant earned sufficient wages to entitle him to

compensation rates in the amounts of $394.00 for total disability benefits and $296.00 for
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permanent partial disability benefits is also hereby accepted as fact.

3.   Claimant has met his burden of proving by a preponderance of the evidence that

he is entitled to additional medical treatment in the form of surgery as recommended by

Dr. Arnold.

4.   Claimant is entitled to temporary total disability benefits beginning June 21,

2012 and continuing through a date yet to be determined.  Pursuant to A.C.A. §11-9-

506(b) respondent is entitled to a credit for any unemployment compensation benefits paid

to claimant during this period of time.

5.   Respondent has controverted claimant’s entitlement to all unpaid indemnity

benefits.

FACTUAL BACKGROUND

The claimant drove a tractor/trailer for the respondent.   On January 15, 2012, the

claimant was in the process of climbing back into the cab of his truck after stopping for fuel

when his left knee popped.  Claimant testified that he began to fall but caught himself

before landing on the ground.  This resulted in claimant landing on his feet with most of

his weight on his left leg.  An ambulance was called and claimant was taken from the truck

stop to Northwest Medical Center in Springdale where he was diagnosed with a medial

collateral ligament injury.  Claimant was treated with medications, a knee brace, and

instructed to receive treatment from Dr. Matthew Coker.  In addition, claimant was also

diagnosed as suffering from a strain of the right arm biceps.

Claimant did not seek medical treatment from Dr. Coker, but instead was referred

by respondent to Dr. Griffin.  Claimant was initially evaluated by Dr. Griffin on January 19,

2012, and he diagnosed claimant’s condition as an internal derangement of the left knee

with a possible meniscal and ligamentous tear.  Dr. Griffin ordered an MRI scan and took

claimant off work.  Claimant underwent the MRI scan on his left knee and returned to Dr.
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Griffin for a follow-up visit on January 31, 2012.  Dr. Griffin opined that claimant suffered

from a probable post-traumatic patellofemoral syndrome of the left knee.  He prescribed

claimant physical therapy and took claimant off work.

Subsequent medical records from Dr. Griffin indicate that claimant was requesting

an arthroscopic procedure and at that point in time Dr. Griffin apparently was of the opinion

that surgery would not be beneficial.  Dr. Griffin continued to provide claimant treatment

in the form of physical therapy, medication, and continued to have claimant remain off

work.  

When claimant’s condition did not improve, Dr. Griffin in a report dated March 8,

2012, indicated that claimant had opted to go ahead with a diagnostic arthroscopic

procedure with debridement which was scheduled for March 30, 2012.  In a report dated

March 29, 2012, Dr. Griffin noted that the compensation carrier had denied liability for the

surgical procedure.  Dr. Griffin went on to indicate that he would recommend that claimant

undergo a second opinion and that he would not prescribe claimant narcotic medication

for his symptoms.  

After this procedure was denied by respondent, respondent apparently had a

second utilization review performed by Dr. Glenn Smith, an orthopaedic surgeon.  In a

report dated April 2, 2012, Dr. Smith overturned the original utilization review decision and

recommended that the surgical procedure be authorized.

After that date Dr. Griffin wrote a letter dated April 19, 2012, indicating that he would

no longer serve as claimant’s authorized treating physician.

Despite the utilization review recommending surgery, respondent sent claimant to

Dr. Pearce for another evaluation.  In a report dated June 21, 2012, Dr. Pearce indicated

that he agreed with Dr. Griffin’s initial assessment that claimant would not benefit from an

arthroscopic procedure.  It was his opinion that claimant’s pain and weakness was caused

by prolonged and unnecessary use of the knee immobolilzer and crutches.  He also opined
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that claimant had reached maximum medical improvement and had no permanent

impairment or work restrictions.

Claimant subsequently obtained a change of physician to Dr. Arnold.  Claimant was

initially evaluated by Dr. Arnold on July 24, 2012.  Dr. Arnold diagnosed claimant’s

condition as left knee pain secondary to a chondral defect MFC, patella.  Dr. Arnold

aspirated claimant’s knee and gave him an injection on that date.  He also noted that he

would consider scoping the claimant’s knee in one month if the injection was not beneficial.

In a report dated September 6, 2012, Dr. Arnold opined that claimant had a tear of his

medical cartilage or meniscus of the knee and recommended that claimant undergo an

arthroscopic procedure.

Respondent accepted as compensable an injury to claimant’s left knee and his right

shoulder.  Respondent has paid claimant some compensation benefits.  However,

respondent has denied liability for the surgery recommended by Dr. Arnold.  As a result,

claimant has filed this claim contending that he is entitled to additional medical treatment

as recommended by Dr. Arnold as well as additional temporary total disability benefits

beginning June 21, 2012 and continuing through a date yet to be determined.

 

ADJUDICATION

Claimant has the burden of proving by a preponderance of the evidence that he is

entitled to additional medical treatment.   Dalton v. Allen Engineering Company, 66 Ark.

App. 201, 989 S.W. 2d 543 (1999).  After reviewing the evidence in this case impartially,

without giving the benefit of the doubt to either party, I find that claimant has met his

burden of proof.  Specifically, I note that three physicians in this case have recommended

that claimant undergo an arthroscopic procedure with only Dr. Pearce indicating that an

arthroscopic procedure is not necessary.

First, while Dr. Griffin initially opined that surgery would not benefit claimant’s
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condition, Dr. Griffin subsequently changed his opinion and indicated that claimant should

undergo an arthroscopic procedure.  In fact, Dr. Griffin had this procedure scheduled for

March 30, 2012, until it was denied by the respondent.

Even the respondent’s own utilization review physician, Dr. Smith, recommended

that claimant undergo the arthroscopic procedure.  Finally, claimant’s most recent treating

physician, Dr. Arnold, has opined that claimant should undergo an arthroscopic procedure

after aspirating claimant’s knee and giving an injection.

In my opinion, the opinion of Dr. Arnold is entitled to greater weight than that of Dr.

Pearce.  First, Dr. Pearce saw claimant on only one occasion while Dr. Arnold has

evaluated the claimant on more than one occasion.  Furthermore, Dr. Arnold’s evaluation

of the claimant occurred after additional medical treatment in the form of an aspiration and

knee injection.  Finally, Dr. Arnold’s recommendation of an arthroscopic procedure is

supported by the opinions of Drs. Griffin and Smith.

Accordingly, based upon the opinion of Dr. Arnold which I find to be credible and

entitled to great weight, I find that claimant is entitled to additional medical treatment as

recommended by Dr. Arnold.  This specifically includes the arthroscopic procedure

recommended by Dr. Arnold.

The final issue for consideration involves claimant’s request for temporary total

disability benefits.  The injury to claimant’s left knee is a scheduled injury.  An employee

who suffers a scheduled injury is entitled to receive temporary total disability benefits or

temporary partial disability benefits during their healing period or until they return to work,

whichever occurs first, regardless of whether there is a total incapacity to earn wages.

Wheeler Construction Company v. Armstrong, 73 Ark. App. 146, 41 S.W. 3d 822 (2001).

Here, I initially find that claimant has remained within his healing period.  He has

remained under the care of his primary treating physicians, Dr. Griffin and most recently

Dr. Arnold who now recommends that claimant undergo an arthroscopic procedure.  Given
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this evidence, I find that claimant has remained within his healing period.  I also find that

claimant has not returned to work.  Claimant was initially taken off work by his original

treating physician, Dr. Griffin.  Dr. Griffin eventually recommended an arthroscopic

procedure and this opinion is also shared by Drs. Smith and Arnold.  The only opinion that

claimant has reached maximum medical improvement and can return to work is the opinion

of Dr. Pearce.  For reasons previously stated, I again find that the opinions of Drs. Griffin,

Smith, and Arnold are entitled to greater weight.

Accordingly, based upon the foregoing evidence, I find that claimant has remained

within his healing period and that he has not returned to work for respondent or any other

employer.  Therefore, claimant is entitled to continued temporary total disability benefits

beginning June 21, 2012, and continuing through a date yet to be determined.

Claimant testified at the hearing that at some point in time he began drawing

unemployment compensation benefits.  The approximate date these benefits began was

August 20, 2012.  Pursuant to A.C.A. §11-9-506(b), respondent is entitled to a credit for

the unemployment benefits claimant received beginning in August 2012.

AWARD

Claimant has met his burden of proving by a preponderance of the evidence that

he is entitled to additional medical treatment for his compensable left knee injury.  This

includes surgery as recommended by Dr. Arnold.  In addition, claimant is entitled to

temporary total disability benefits beginning June 21, 2012, and continuing through a date

yet to be determined.  Pursuant to A.C.A. §11-9-506(b), respondent is entitled to a credit

for any unemployment compensation benefits claimant received during this period of time.

Respondent has controverted claimant’s entitlement to payment of temporary total

disability benefits.  The attorney fee is to be calculated on the full amount of temporary

total disability benefits without regard to the unemployment compensation credit.
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Pursuant to A.C.A. §11-9-715(a)(1)(B), claimant’s attorney is entitled to an attorney

fee in the amount of 25% of the compensation for indemnity benefits payable to the

claimant.   Thus, claimant’s attorney is entitled to a 25% attorney fee based upon the

indemnity benefits awarded.   This fee is to be paid one-half by the carrier and one-half by

the claimant.   Also pursuant to A.C.A. §11-9-715(a)(1)(B), an attorney fee is not awarded

on medical benefits.

The respondents are ordered to pay the court reporter’s charges for preparing the

hearing transcript in the amount of $275.30.

All sums herein accrued are payable in a lump sum without discount and this award

shall bear interest at the maximum legal rate until paid.

IT IS SO ORDERED.

                                                                          
GREGORY K. STEWART
ADMINISTRATIVE LAW JUDGE


