
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

WCC NO. G105049

RONALD E. RALPH, Employee  CLAIMANT

P.A.M. TRANSPORT, INC., Self-Insured Employer  RESPONDENT #1

DEATH & PERMANENT TOTAL DISABILITY TRUST FUND RESPONDENT #2

OPINION FILED JULY 18, 2012

Hearing before ADMINISTRATIVE LAW JUDGE GREGORY K. STEWART in Springdale,
Washington County, Arkansas.

Claimant appearing pro se.

Respondent #1 represented by DAVID JONES, Attorney, Little Rock, Arkansas.

Respondent #2 represented by CHRISTY KING, Attorney, Little Rock, Arkansas.

STATEMENT OF THE CASE

On June 20, 2012, the above captioned claim came on for a hearing at Springdale,

Arkansas.   A pre-hearing conference was conducted on April 11, 2012, and a pre-hearing

order was filed on that same date.   A copy of the pre-hearing order has been marked

Commission's Exhibit #1 and made a part of the record without objection.

At the pre-hearing conference the parties agreed to the following stipulations:

1.   The Arkansas Workers’ Compensation Commission has jurisdiction of the within

claim.

2.   The employee/employer relationship existed between claimant and respondent

#1 at all relevant times.

At the pre-hearing conference the parties agreed to litigate the following issues:

1.   Compensability of injury to claimant’s back on or about January 18, 2011.

2.   Medical.

3.   Permanent total disability benefits.

4.   Wage rate.
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5.   End of claimant’s healing period.

Subsequent to the pre-hearing conference and prior to the hearing respondent #1

also raised as an issue the Shippers’ defense.

The claimant contends he suffered a compensable injury to his back on or about

January 18, 2011.  He requests medical benefits and permanent total disability benefits.

Respondent #1 contends the claimant did not sustain a compensable injury in the

course and scope of his employment at any time.  Respondent #1 contends claimant was

not involved in any work-related injury which occurred during the course and scope of his

employment.

Respondent #2 contends that if the claimant is found to be permanently and totally

disabled, the Trust Fund stands ready to commence weekly benefits in compliance with

A.C.A. §11-9-502.  Therefore, the Trust Fund has not controverted the claimant’s

entitlement to benefits.

From a review of the record as a whole, to include medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the witnesses and to observe their demeanor, the following findings of fact

and conclusions of law are made in accordance with A.C.A. §11-9-704:

FINDINGS OF FACT & CONCLUSIONS OF LAW

1.   The stipulations agreed to by the parties at the pre-hearing conference

conducted on April 11, 2012, and contained in a pre-hearing order filed that same date,

are hereby accepted as fact.

2.   Claimant has failed to prove by a preponderance of the evidence that he

suffered a compensable injury to his back while working for respondent on or about

January 18, 2011.
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FACTUAL BACKGROUND

The claimant is a 57-year-old man who was hired by the respondent as a truck

driver.  Prior to being assigned a truck claimant went through an orientation process and

then was required to drive with a driver/trainer for a period of time.

In January of 2011 the claimant had completed the orientation process and was at

respondent’s facility in Tontitown awaiting a truck and his driver/trainer.  Claimant testified

that it was his understanding that the driver/trainer was to be there sometime in the

afternoon of January 18, 2011.  While claimant was waiting for the driver/trainer he

decided to take a meal break.  The claimant was walking from the respondent’s facility to

a restaurant and walked over a short rise.  Claimant testified that he slipped two or three

times before falling.  He testified: “When I hit the ground, it felt like a shock went through

me so I got up.  I took about a step and it felt like I had been shot in the back, and so I

went on down to the restaurant.”  Claimant further testified that his nose began running

and he was shaking and trembling and had a great deal of pain.

Claimant testified that after the fall he proceeded to the restaurant where he bought

a sandwich and returned to the respondent’s bunkhouse.  He testified that the truck did not

come for a couple of days, but that when it did he went with the driver/trainer on a trip to

Oregon and he did most of the driving.  Apparently during the course of this trip there was

an altercation between claimant and the driver/trainer and claimant was subsequently

terminated.

Claimant apparently filed for social security disability benefits and during the course

of that process he was sent for a medical examination.  Claimant contends that during  that

examination it was determined that he had an injury to his low back which he attributes to

the fall on or about January 18, 2011.  As a result, claimant has filed this claim contending

that he suffered a compensable injury on or about that date.  Claimant seeks payment of

medical benefits and permanent total disability benefits.
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ADJUDICATION

Claimant contends that he suffered a compensable injury to his back when he

slipped and fell while walking over a hill on or about January 18, 2011.  Claimant’s claim

is for a specific injury identifiable by time and place of occurrence.  The Commission has

stated in Henry Weaver v. Precision Packaging, Full Commission Opinion filed February

2, 1995 (E400880), that pursuant to Act 796 of 1993, the following must be shown in order

to establish the compensability of an injury occurring after July 1, 1993:

(1)  proof by a preponderance of the evidence of an injury
arising out of and in the course of his employment;

(2)  proof by a preponderance of the evidence that the
injury caused internal or external physical harm to the
body which required medical services or resulted in
disability or death;

(3)  medical evidence supported by objective findings,
as defined in Ark. Code Ann. §11-9-102(16), establishing
the injury;

(4)  proof by a preponderance of the evidence that the
injury was caused by a specific incident and is identi-
fiable by time and place of occurrence.   

Compensable injuries do not include injuries which were inflicted upon the

employee at a time when employment services were not being performed.  Ark. Code

Annotated §11-9-102(4)(B)(iii).  Employment services are performed when the employee

does something that is generally required by his employer.  Collins v. Excel Specialty

Products, 347 Ark. 811, 69 S.W. 3d 14 (2002); Pifer v. Single Source Transport, 347 Ark.

851, 69 S.W. 3d 1 (2002).  The test used to determine whether an employee was

performing “employment services” is the same test used when determining whether an

employee was acting within “the course of employment.”  Smith v. City of Fort Smith, 84

Ark. App. 430, 143 S.W. 3d 593 (2004); Collins, supra; Pifer, supra.  The test is whether

the injury occurred “within the time and space boundaries of the employment, when the

employee was carrying out the employer’s purpose or advancing the employer’s interest
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directly or indirectly.”  Collins, supra; Pifer, supra.

In this particular case, the claimant was not performing employment services at the

time of his injury because he was not advancing the respondent’s interest either directly

or indirectly.  Instead, claimant had simply chosen to walk to a restaurant and get a

sandwich for lunch.  Testifying at the hearing on behalf of respondent was Angela Clark,

the respondent’s director of Workers’ Comp and Risk.  Clark testified that at the time of

claimant’s fall he was not doing anything to benefit the respondent, but instead was simply

going to get a sandwich for lunch.  Clark indicated that claimant was free to go anywhere

he chose for lunch.

In Robinson v. St. Vincent Infirmary, 88 Ark. App. 168, 196 S.W. 3d 508 (2004), the

Arkansas Court of Appeals found that an employee who is simply going to lunch was doing

something totally personal in nature and therefore was not performing employment

services.

Here, in order to meet his burden of proof, claimant must prove by a preponderance

of the evidence that he was performing employment services at the time of his injury.

Unfortunately for claimant, he decided on his own to walk to a restaurant to get a sandwich

for lunch.  At the time of claimant’s alleged fall he was not performing any activity which

advanced the respondent’s interest either directly or indirectly.  Absent a finding that

claimant was performing employment services, he cannot meet his burden of proving a

compensable injury.

Furthermore, even if the claimant were determined to have been performing

employment services on January 18, 2011, I also note that claimant is required to offer

medical evidence supported by objective findings establishing a compensable injury.

Here, the only medical records introduced into evidence are medical records from the

physician who performed an examination with regard to claimant’s application for social

security disability benefits.  That examination included x-rays of claimant’s lumbar spine.
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Those x-rays revealed degenerative conditions, not a finding of any acute injury.  The

physician’s report indicates that the x-rays revealed marked scoliosis, marked

degenerative joint disease and degenerative disc disease, as well as marked narrowing

of L1-2, L2-3, L3-4, L4-5, and L5-S1.  The report also indicates a history of claimant having

broken his back as a teenager and not having it fixed.  It also reflects a history indicating

that claimant’s pain has worsened over the last two or three years.  Notably, the report

does not contain a history of a fall while working for respondent on January 18, 2011.

Although claimant could meet his burden of proving a compensable injury if he could show

that his pre-existing degenerative condition was aggravated by the fall on January 18,

2011, I find insufficient evidence of record proving an aggravation.

In summary, I simply find that claimant has failed to meet his burden of proving by

a preponderance of the evidence that he suffered a compensable injury while employed

by respondent on or about January 18, 2011.

ORDER

Claimant has failed to prove by a preponderance of the evidence that he suffered

a compensable injury while employed by respondent on or about January 18, 2011.

Therefore, his claim for compensation benefits is hereby denied and dismissed.

Respondent #1 is ordered to pay the court reporter’s charges for preparing the

hearing transcript in the amount of $318.50.

IT IS SO ORDERED.

                                                                          
GREGORY K. STEWART
ADMINISTRATIVE LAW JUDGE


