
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

WCC NO. G105939

MARCEL PERRIE, Employee  CLAIMANT

TYSON SALES & DISTRIBUTION, Self-Insured Employer  RESPONDENT

OPINION FILED SEPTEMBER 20, 2012

Hearing before ADMINISTRATIVE LAW JUDGE GREGORY K. STEWART in Springdale,
Washington County, Arkansas.

Claimant represented by M. SCOTT WILLHITE, Attorney, Jonesboro, Arkansas.

Respondents represented by E. DIANE GRAHAM, Attorney, Fort Smith, Arkansas.

STATEMENT OF THE CASE

On August 22, 2012, the above captioned claim came on for a hearing at

Springdale, Arkansas.   A pre-hearing conference was conducted on May 9, 2012, and a

pre-hearing order was filed on that same date.   A copy of the pre-hearing order has been

marked Commission's Exhibit #1 and made a part of the record without objection.

At the pre-hearing conference the parties agreed to the following stipulations:

1.   The Arkansas Workers’ Compensation Commission has jurisdiction of the within

claim.

2.   The employee/employer relationship existed between the parties at all relevant

times.

3.   The claimant sustained a compensable injury to his left knee on July 13, 2011.

4.   The claimant was earning sufficient wages to entitle him to the maximum

compensation rates of $575.00 for total disability benefits and $431.00 for permanent

partial disability benefits.

5.   Respondent has accepted and is paying permanent partial disability benefits

based on a 7% rating to the left lower extremity.

At the pre-hearing conference the parties agreed to litigate the following issues:



2Perrie (G105939)

1.   A.C.A. §11-9-505(a) benefits.

2.   Attorney fee.

The claimant contends that he has been fired from his job and not allowed to return

even though he is able to perform the general job duties and that he is entitled to benefits

pursuant to A.C.A. §11-9-505 and an attorney’s fee. 

The respondent contends it accepted claimant’s claim as compensable and

provided medical and temporary total disability benefits.  Claimant was released to return

to work at regular duty and was thereafter terminated for gross misconduct.  Respondent

accepted the 7% permanent partial impairment rating to claimant’s left lower extremity.

Respondent denies claimant is entitled to §11-9-505(a) benefits and states it had

reasonable cause to refuse to return claimant to work.  Respondent contends it owes no

attorney fee.

From a review of the record as a whole, to include medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the witnesses and to observe their demeanor, the following findings of fact

and conclusions of law are made in accordance with A.C.A. §11-9-704:

FINDINGS OF FACT & CONCLUSIONS OF LAW

1.   The stipulations agreed to by the parties at the pre-hearing conference

conducted on May 9, 2012, and contained in a pre-hearing order filed that same date, are

hereby accepted as fact.

2.    The claimant has failed to prove by a preponderance of the evidence that he

is entitled to benefits pursuant to A.C.A. §11-9-505(a).

FACTUAL BACKGROUND

The claimant is a 47-year-old high school graduate with some college credits.
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Claimant has primarily worked as an over-the-road truck driver since 1998.

Prior to his employment with respondent claimant had undergone surgery for sleep

apnea in 2005.  He was also involved in a motorcycle accident which resulted in a three-

level cervical fusion by Dr. Lowder on August 9, 2006.  

The claimant began working for the respondent as an over-the-road driver in March

2010.  Claimant primarily picked up freight at plants and would deliver the freight to a

customer or to another plant.  Claimant operated out of respondent’s facility in Russellville.

In November 2010 claimant had an injury to his head when a fuel cap blew off and

struck him in the side of the head.  Claimant suffered another injury in April 2011 when he

hyper-extended his elbow while working on his truck that had broken down.  Finally,

claimant suffered the current compensable injury on July 13, 2011 when he injured his

knee while stepping into an indention in pavement in the process of getting into his truck.

Claimant was diagnosed as suffering from a complete tear of the anterior cruciate ligament

and a tear of the medial meniscus.  Claimant underwent two surgical procedures by Dr.

Gordon with the first occurring on August 11, 2011, and the second occurring on

September 1, 2011.  

Claimant was released by Dr. Gordon to return to full duty with no restrictions on

January 4, 2012.  In a report dated March 4, 2012, Dr. Gordon indicated that claimant was

at maximum medical improvement and assigned claimant a permanent physical impairment

rating in an amount equal to 7% to the left lower extremity which has been accepted and

paid by respondent.

Following claimant’s release to full duty by Dr. Gordon in January 2012 claimant

contacted respondent with regard to returning to work as a truck driver.  Claimant was not

permitted to return to work for respondent, but instead was terminated by respondent for

falsifying his health history on three DOT physical forms.  Claimant has filed this claim

contending that he is entitled to benefits pursuant to A.C.A. §11-9-505(a).
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  ADJUDICATION

Claimant contends that he is entitled to benefits pursuant to A.C.A. §11-9-505(a).

In order to receive those benefits an employee must prove by a preponderance of the

evidence: (1) that he sustained a compensable injury; (2) that suitable employment within

his physical and mental limitations is available with the employer; (3) that the employer has

refused to return him to work; and (4) that the employer’s refusal to return him to work is

without reasonable cause.

Here, the claimant suffered an admittedly compensable injury to his knee while

working for the respondent on July 13, 2011.  Regina McConnell, the human resources

manager for respondent’s transportation department, testified at the hearing that as far as

she knew claimant was physically capable of performing the essential duties of the truck

driving job in January 2012.  Accordingly, that requirement has been satisfied.

Furthermore, there is no question that respondent terminated the claimant and refused to

return him to work.  Thus, the first three elements have been satisfied.

The fourth and final element is that the employer’s refusal to return claimant to work

is without reasonable cause.  The Court in Roark v. Pocohantas Nursing & Rehab, 95 Ark.

App. 176, 235 S.W. 3d 527 (2006) noted that in the context of workers’ compensation

claims termination of employment amounts to a refusal to return an employee to work

unless the employee was terminated for reasonable cause in connection with the work. 

In Ballesteros v. Tyson Poultry, 2009 Ark. App. 349, 308 S.W. 3d 639, the Court of

Appeals affirmed the Commission’s finding that falsifying “work documents” was a violation

of legitimate company policy which justified termination. in Ballesteros, the false document

involved the claimant altering the number of refills on a prescription.  When respondent

learned of this the claimant was terminated and he filed a claim for benefits pursuant to

A.C.A. §11-9-505(a).  The Court affirmed the Commission’s finding that the falsifying of

work documents was a legitimate company policy which justified termination.  In doing so,
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the Court noted that the respondent had a right to expect its employees to respect the

integrity of the workers’ compensation claims process and that falsification of the

prescription refill directly impacted the determination of the employer’s legal obligation to

its employees and that accurate records were necessary for both business plan of day-to-

day operations as well as for meeting Arkansas workers’ compensation statutory

requirements.

In this particular case, respondent contends that claimant falsified his medical

history in the DOT physical forms he completed while working for respondent.  Prior to

going to work for the respondent claimant was required by respondent to undergo a DOT

examination.  This first examination occurred on March 15, 2010.  On that portion of the

form which claimant completed claimant was asked whether there were any injuries or

illnesses which he had suffered in the last five years.  If the answer to that question was

yes, claimant was to indicate the onset date, diagnosis, and a treating physician’s name

and address.  On that particular form claimant did indicate that he had suffered a blood

clot in his leg in 2008.  However, claimant did not mention the cervical spine injury which

resulted in a three-level cervical fusion in 2006 which was within the five year period of

time nor did claimant mention the surgery for sleep apnea in 2005.  Claimant on that form

also indicated “No” with respect to a history of high blood pressure, sleep disorders, spinal

injury or disease and chronic low back pain.  

Following the injury in November 2010 claimant again had to undergo an DOT exam

and he again completed a health history form.  On this form dated November 9, 2010,

claimant again indicated “No” in response to the question of whether he had suffered any

injury or illness in the last five years and made no mention of the cervical spine injury and

surgery.  Claimant again indicated “No” to the question regarding high blood pressure,

sleep disorders, spinal injury or disease and chronic low back pain.

Finally, following the claimant’s elbow injury in April 2011 claimant again underwent
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a DOT physical on July 7, 2011.  Claimant again indicated “No” with respect to questions

regarding high blood pressure, chronic low back pain, and spinal injury or disease.

Claimant indicated “No” with respect to high blood pressure on all three forms

despite having a history of hypertension.  The medical report of Dr. Lowder dated January

3, 2006 indicates that claimant has a history of hypertension for which he was taking

medication.  Furthermore, in a report from Dr. Price dated November 4, 2010, his

assessment includes hypertension.  This medical report is dated only five days before the

DOT physical of November 9, 2010.

Claimant also indicated that he did not suffer from a spinal injury or disease.  In fact,

claimant was adamant at the hearing in testifying that he had never suffered from any low

back pain.

Q. Is this [November 4, 2010] the first time you had 
ever had low back pain?

A. I never had low back pain.  I’ve never had a - I’ve
had a lot of stuff.  I’ve never had problems with my back.

Q. You never had a complaint of low back pain -

A. No, I’ve had - 

Q. - - to any doctor?

A. I’ve had pain in my leg but not my back.

Q. So if Dr. Price, your family doctor, puts down in
November 4th, 2010, that you have a past history of low
back pain and his diagnosis would have been low back
pain, that’s just incorrect; is that right?

A. Yes, that is definitely - because I’ve never - one
thing I’ve never had was back pain.

Q. And if Dr. Lowder, the surgeon who did your 
spinal fusion in June of 2006, on page 7 said that you
have had increased low back pain, that would be in
error?

A. Yeah, because I’ve never had a back problem.

* * *
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Q. Do you hear that his report says you had an MRI
of your lumbar spine; that would be your low back?

A. Ma’am, he did so many tests.  I know he did a
bunch of MRIs, but I know I’ve never had a back problem.

Q. Okay.

A. I might have had neck problems, kidney problem,
but I ain’t had a back problem.

The medical records contradict claimant’s testimony with regard to complaints of low

back pain.  In fact, Dr. Lowder’s medical report of June 13, 2006 indicates that in addition

to claimant’s complaints of neck pain he has increased low back pain.  

Number two, he has increased low back pain and
radiated [sic] posterior buttocks and left leg pain with
occasional numbness towards the toes, the outer
two toes of the left foot.

***
He says today the greatest problem is low back pain.
(Emphasis added.)

 

At that visit Dr. Lowder recommended that claimant undergo an MRI scan of the

lumbar spine because of “his persistent low back pain.”  In a report dated July 17, 2006,

Dr. Lowder indicated that the MRI scan of claimant’s lumbar spine showed moderate

congenital stenosis and he diagnosed claimant’s condition as lumbar spondylosis/lumbar

strain.  In a subsequent report dated August 24, 2007, Dr. Lowder again noted that

claimant was complaining of a little bit of low back pain.

More recently, in a report dated November 4, 2010, Dr. Price noted that claimant’s

medical history includes chronic sciatica.  His assessment of the claimant’s physical

condition includes a diagnosis of low back pain which in subsequent reports he notes is

treated symptomatically.  Thus, these medical reports seem to contradict claimant’s

testimony that he had no prior complaints of low back pain.

Claimant testified with regard to sleep apnea that he underwent surgery and did not
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suffer from any symptoms of sleep apnea at the time he answered the questions on the

DOT forms.  Claimant also indicated that with respect to the question regarding spinal

injury that he did not consider his cervical injury as a spine injury but rather an injury to his

neck whereas his spine would only include his back.  Even if the claimant’s explanations

regarding the cervical injury not being included as part of the spine and his explanation

with regard to the sleep apnea are accepted, the fact remains that claimant did not

disclose the cervical spine injury as an injury or illness within five years on either the

health history form of the DOT exam dated March 15, 2010 or November 9, 2010.

Likewise, on all three forms claimant indicated “No” with respect to the question involving

high blood pressure when claimant had in fact been diagnosed as suffering from high

blood pressure and had taken medication.  As previously noted, claimant had been

diagnosed as suffering from hypertension on November 4, 2010, just five days before he

completed the form on November 9, 2010.

Claimant admitted that in order to work for the respondent as a driver he was

required to have a CDL license and pass DOT physical exams.  McConnell testified that

respondent relied upon the information in the DOT physicals and that those forms are

considered employment records by respondent.  McConnell testified that respondent’s

policy for falsifying employment records is that it is considered gross misconduct which

results in termination if it is determined that the documents were falsified.  McConnell

testified that this policy is communicated to employees at orientation, it is in the driver’s

handbook, and it is posted in breakrooms.  McConnell further testified that if the claimant

had not provided false information on the health history of his DOT physicals he would

have been allowed to return to work for respondent as a driver.

Based on the foregoing evidence, I find that claimant was terminated for reasonable

cause connected with his work.  In order to perform his job as a truck driver for the

respondent claimant was required to have a CDL license and pass DOT physical exams.
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The DOT physical exam included answering questions regarding a health history.  Here,

claimant failed to disclose his prior cervical injury and subsequent surgery as an injury or

illness within the last five years.  Claimant also failed to disclose a diagnosis of high blood

pressure and failed to disclose complaints of low back pain with a diagnosis of a

degenerative condition as reflected on the MRI scan in 2006.  Respondent relied upon

these answers as employment records and answers to the health history may affect

whether or not an individual passes the DOT physical exam.  While claimant contends that

he suffered from no ailments which would have prevented him from performing his job, that

decision is up to the physician and is based in large part upon answers given to the

physician on the health history portion of the form.  DOT physicals are not simply a

requirement of the respondent but are required by law.  Obviously, these exams are

designed to ensure the safety of the driver and safety on the highway.  Because I find that

respondent terminated claimant for reasonable cause in connection with his work, I find

that claimant has failed to prove by a preponderance of the evidence that he entitled to

benefits pursuant to A.C.A. §11-9-505(a).  

ORDER

Claimant has failed to prove by a preponderance of the evidence that he is entitled

to benefits pursuant to A.C.A. §11-9-505(a).  Therefore, his claim for compensation

benefits is hereby denied and dismissed.

The respondents are ordered to pay the court reporter’s charges for preparing the

hearing transcript in the amount of $554.00.

IT IS SO ORDERED.

                                                                       
GREGORY K. STEWART
ADMINISTRATIVE LAW JUDGE


