
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

WCC NO. G201074

CONNIE PARKER, Employee  CLAIMANT

ADVANCED PORTABLE X-RAY, Uninsured Employer  RESPONDENT

OPINION FILED SEPTEMBER 27, 2012

Hearing before ADMINISTRATIVE LAW JUDGE GREGORY K. STEWART in Springdale,
Washington County, Arkansas.

Claimant represented by EVELYN BROOKS, Attorney, Fayetteville, Arkansas.

Respondent represented by DALE BROWN, Attorney, Fayetteville, Arkansas.

STATEMENT OF THE CASE

On August 22, 2012, the above captioned claim came on for a hearing at

Springdale, Arkansas.   A pre-hearing conference was conducted on April 12, 2012, and

a pre-hearing order was filed on that same date.   A copy of the pre-hearing order has

been marked Commission's Exhibit #1 and made a part of the record without objection.

At the pre-hearing conference the respondent did not appear and there were no

stipulations entered into by the parties.  Subsequent to the pre-hearing conference the

respondent has agreed to stipulate that the employee/employer relationship existed

between the parties on September 29, 2011.  The parties have also agreed to stipulate

that claimant would be entitled to the maximum compensation rates of $575.00 for total

disability benefits and $431.00 for permanent partial disability benefits.   

At the pre-hearing conference the following issues were listed:

1.   Employee/employer relationship.

2.   Compensation rate.

3.   Compensability.

4.   Medical.
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5.   Temporary total disability benefits.

6.   Attorney fee.

At the time of the hearing claimant indicated that even though respondent has

stipulated to the maximum compensation rate, claimant is nevertheless requesting a

determination of the average weekly wage.  Claimant also contends that in the event she

is not entitled to temporary total disability benefits she is entitled to temporary partial

disability benefits.

The claimant contends she injured her head, neck, back, left shoulder, arm, and

head while working when she was hit by a car.  She also developed blurred vision and

injured her thoracic spine.  Claimant contends she is entitled to medical benefits,

temporary total disability and/or temporary partial disability benefits, and a controverted

attorney fee. 

The respondent’s contentions are set forth in its hearing brief which is a part of the

documentary evidence. 

From a review of the record as a whole, to include medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the witnesses and to observe their demeanor, the following findings of fact

and conclusions of law are made in accordance with A.C.A. §11-9-704:

FINDINGS OF FACT & CONCLUSIONS OF LAW

1.   The Arkansas Workers’ Compensation Commission has jurisdiction of this claim.

2.   The parties’ stipulation that the employee/employer relationship existed between

the parties on September 29, 2011 is hereby accepted as fact.

3.   The parties’ stipulation that claimant would be entitled to the maximum

compensation rates of $575.00 for total disability benefits and $431.00 for permanent

partial disability benefits is also hereby accepted as fact.
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4.   Claimant has met her burden of proving by a preponderance of the evidence

that she suffered compensable injuries to her cervical and thoracic spine and to the left

shoulder and arm to the extent that her problems with left shoulder and arm are the result

of pain radiating from the cervical or thoracic spine.  Claimant has failed to prove by a

preponderance of the evidence that she suffered any other compensable injuries.

5.   Respondent is liable for payment of all reasonable and necessary medical

treatment provided in connection with claimant’s compensable cervical and thoracic spine

injuries.

6.   Claimant has met her burden of proving by a preponderance of the evidence

that she is entitled to temporary total disability benefits beginning January 16, 2012 and

continuing through a date yet to be determined.

7.  Claimant’s average weekly wage equals $1,350.83.

8.   Respondent has controverted claimant’s entitlement to all unpaid indemnity

benefits.

FACTUAL BACKGROUND

The claimant is a 43-year-old woman who began working for respondent on

November 4, 2010 as a radiologic technologist.  Claimant’s job duties required her to drive

a company vehicle to nursing homes to perform radiographic imaging on patients as

ordered by physicians.  Claimant would take the machine out of her truck, load a cassette,

position the patient, take an x-ray and send it via internet to the radiologist for

interpretation.  Claimant testified that she generally took images of patients while they

were in their beds and that at times she had to physically position them.  She testified that

she took images of approximately 15 to 20 patients per day.

On September 29, 2011, the claimant was driving the vehicle provided to her by the

respondent on the way to a job when she was involved in a motor vehicle accident and
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was struck from behind by another vehicle.  Claimant testified that she felt nauseous and

was in a state of shock.  A police officer at the scene recommended that she seek medical

treatment and as a result claimant went to the emergency room at Northwest Medical

Center in Springdale.  Medical reports from that date indicate that claimant was

complaining of pain in her left shoulder, upper back, and neck.  Claimant was given

medications as needed for pain and spasms and she was diagnosed as suffering from left

shoulder pain, acute cervical strain, and acute dorsal strain.  Claimant was also instructed

to receive follow-up care from her private physician.

Even though the claimant had been instructed to receive follow-up care with her

private physician, claimant returned to the emergency room at Northwest Medical Center

in Springdale on October 3, 2011.  Claimant was diagnosed as suffering from a cervical

and thoracic strain.  Claimant was provided medication and referred to Dr. Heim.

Claimant’s first evaluation with Dr. Heim occurred on October 5, 2011 and his report of that

date states that claimant was seen for complaints of neck and upper back pain.  He noted

that claimant had spasms in both her cervical and upper thoracic regions.  Dr. Heim

diagnosed claimant’s condition as cervical myofascitis (whiplash) with mild left cervical

radiculopathy and he prescribed physical therapy.

When claimant’s condition did not improve with physical therapy Dr. Heim ordered

an MRI scan of the claimant’s thoracic and cervical spine.  These tests were performed on

October 27, 2011, and revealed a small disc protrusion at T10/11 and moderate disc

bulging at C5-6 and minimal disc bulging at C4-5.

As a result of these findings claimant was referred to Dr. Katz at the Northwest

Arkansas Neurosurgery Clinic.  Claimant was first evaluated by Dr. Katz on December 1,

2011, and he ordered CT scans of claimant’s head, cervical and thoracic spine.  These

scans were performed on December 12, 2011, with the CT scan of claimant’s cervical

spine showing a mild disc bulge at C5-6, the thoracic CT scan showing a small central disc
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protrusion at T10-11 and the CT scan of the head returning as negative.  Dr. Katz had

previously indicated that claimant should remain off work through January 2, 2012, and in

a report dated December 15 he indicated that claimant should remain off work through

January 30, 2012.  He also at that time referred claimant to Dr. Ennis for epidural steroid

injections at the C5-6 level.  Claimant underwent the first injection from Dr. Ennis on

December 28, 2011 and a second injection on January 25, 2012.  

After her second injection from Dr. Ennis claimant returned to Dr. Katz on January

27, 2012.  He noted that claimant continued to have neck and left arm pain and he

recommended that claimant continue to undergo pain management.  He also noted at that

time that claimant should remain off work through April 19, 2012.  

On or about February 19, 2012 the claimant was struck in the left arm by the mirror

of a vehicle in the Wal-Mart parking lot.  Claimant sought medical treatment at Northwest

Medical Center on February 19, 2012 and x-rays were taken.  X-rays of the claimant’s left

clavicle, left humerus, and left shoulder were negative.  Claimant was diagnosed as

suffering from a contusion of the left upper arm and a right calf strain.  

Thereafter, claimant began a series of physical therapy treatment from Dr. Wulf.

On April 11, 2012 claimant returned to Dr. Katz who noted that claimant continued to have

symptoms.  He recommended that claimant continue with conservative treatment and

noted that claimant should remain off work for one month.

On April 24, 2012 claimant sought medical treatment from Dr. Piechal for pain

management.  Dr. Piechal indicated that he would treat claimant with medication and that

she should continue her physical therapy exercises.  He also indicated that claimant

should remain off work through June 1, 2012.  Claimant testified at the hearing that she

continues to see Dr. Piechal on a monthly basis.

After her injury claimant did not return to work for the respondent or any other

employer.  The respondent  paid claimant’s salary through January 15, 2012, at which time
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she was terminated.  On March 12, 2012, the claimant filed a charge of discrimination with

the EEOC alleging a violation of the American’s With Disabilities Act of 1990.  This filing

led to a mediation conference and an ultimate settlement between claimant and the

respondent.  

Claimant has filed this claim contending that she suffered a compensable injury to

her head, neck, back, left shoulder, arm and head, blurred vision, and thoracic spine.  She

seeks payment of medical benefits as well as temporary total disability benefits through

a date yet to be determined.

ADJUDICATION

COMPENSABILITY.

Claimant contends that she suffered compensable injuries to various parts of her

body including her head, neck, back, left shoulder, arm and head, and thoracic spine.  She

also complains of blurred vision.  Claimant contends that she suffered these injuries as the

result of a motor vehicle accident which occurred on September 29, 2011 while she was

driving respondent’s vehicle in the course and scope of her job.  Claimant’s claim is for a

specific incident identifiable by time and place of occurrence. The Commission has stated

in Henry Weaver v. Precision Packaging, Full Commission Opinion filed February 2, 1995

(E400880), that pursuant to Act 796 of 1993, the following must be shown in order to

establish the compensability of an injury occurring after July 1, 1993:

(1)  proof by a preponderance of the evidence of an injury
arising out of and in the course of his employment;

(2)  proof by a preponderance of the evidence that the
injury caused internal or external physical harm to the
body which required medical services or resulted in
disability or death;

(3)  medical evidence supported by objective findings,
as defined in Ark. Code Ann. §11-9-102(16), establishing
the injury;

(4)  proof by a preponderance of the evidence that the
injury was caused by a specific incident and is identi-
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fiable by time and place of occurrence.   

After reviewing the evidence in this case impartially, without giving the benefit fo the

doubt to either party, I find that claimant has met her burden of proving by a

preponderance of the evidence that she suffered compensable injuries to her cervical and

thoracic spine and to her left shoulder and arm to the extent that those problems are the

result of pain radiating from the cervical and thoracic spine injuries.  I do not find that

claimant has suffered a compensable injury to any other parts of her body.

First, I find that claimant has met her burden of proving by a preponderance of the

evidence that the injury arose out of and in the course of her employment with respondent

and that it was caused by a specific incident identifiable by time and place of occurrence.

As previously noted, claimant was driving a vehicle provided to her by the respondent to

a job location when she was struck from behind by another vehicle.  Based upon this

evidence, I find that claimant has satisfied the elements of proving that the injury arose out

of and in the course of her employment and that it was caused by a specific incident

identifiable by time and place of occurrence.

I also find that claimant has proven by a preponderance of the evidence that the

injury caused internal or external physical harm to her body which required medical

services or resulted in disability and that she has offered medical evidence supported by

objective findings establishing an injury to both her cervical and thoracic spine.  At the time

of claimant’s initial medical treatment at Northwest Medical Center on September 29, 2011

she was prescribed medication for pain and spasm.  Spasms are recognized as  objective

findings.  I also note that Dr. Heim in his initial report of October 5, 2011 observed spasms

in the claimant’s cervical and upper thoracic region.  Finally, I note that objective testing

in the form of MRI scans and CT scans of claimant’s thoracic cervical spine was

performed.  These revealed protrusions at the T10-11 level as well as disc bulging at the

C5-6 and C4-5 levels.  These are objective findings.  Based upon claimant’s symptoms
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and these findings, claimant has undergone medical treatment from numerous physicians

and continues to undergo treatment from Dr. Piechal for pain management relating to her

cervical and thoracic spine.

Accordingly, based upon the foregoing evidence, I find that claimant has met her

burden of proving by a preponderance of the evidence that she suffered a compensable

injury to her cervical and thoracic spine on September 29, 2011.

To the extent that claimant’s problems with her left shoulder and arm are related to

pain radiating from her cervical and thoracic spine, I likewise find that this condition is

compensable.  However, claimant has failed to offer any objective findings establishing

any specific injury to her left shoulder other than radiating pain from the cervical and

thoracic spine.  Likewise, a CT scan of the claimant’s head was negative and there are no

other objective findings establishing an injury nor are there any objective findings

establishing blurred vision or an injury to the claimant’s low back.  Finally, I note that

claimant has received some treatment for her right calf.  I find that claimant has failed to

prove by a preponderance of the evidence that this was a compensable injury or that

respondent is liable for that medical treatment.

In summary, I find that claimant has met her burden of proving by a preponderance

of the evidence that she suffered compensable injuries to her cervical and thoracic spine

as a result of the accident on September 29, 2011.

MEDICAL.

Respondent is liable for payment of all reasonable and necessary medical treatment

provided in connection with claimant’s compensable cervical and thoracic spine injury.

This includes but is not limited to treatment provided by Drs. Heim, Katz, Ennis, Piechal,

and the Northwest Medical Center.  It does not include any treatment for non-compensable

injuries provided by those physicians such as blurred vision or a right lower calf injury.

TEMPORARY TOTAL DISABILITY BENEFITS.
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The injuries to claimant’s cervical and thoracic spines are unscheduled injuries.  In

order to be entitled to temporary total disability benefits for unscheduled injuries, claimant

has the burden of proving by a preponderance of the evidence that she remained within

her healing period and that she suffered a total incapacity to earn wages.  Arkansas State

Highway & Transportation Department v. Breshears, 272 Ark. 244, 613 S.W. 2d 392

(1981).  

As previously noted, the respondent paid claimant her full salary through January

15, 2012.  Pursuant to A.C.A. §11-9-807(b), if an injured employee receives full wages

during a disability period they are not entitled to compensation during that period of time.

Therefore, claimant is not entitled to any temporary total disability benefits from the date

of injury through January 15, 2012.  

However, I do find that claimant is entitled to temporary total disability benefits

beginning January 16, 2012 and continuing through a date yet to be determined.  As of

January 15, 2012, claimant was under the care of Dr. Katz who had referred her to Dr.

Ennis for epidural steroid injections.  Dr. Katz had  indicated in a report dated December

15, 2011 that claimant should remain off work through January 30, 2012.  Prior to January

30 claimant again returned to Dr. Katz and he opined on January 27, 2012 that claimant

should remain off work through April 19, 2012.

Claimant again returned to Dr. Katz on April 11, 2012 and he opined that claimant

should remain off work for one month.  Claimant then came under the care of Dr. Piechal

who in a report dated April 24, 2012 indicated that claimant should remain off work through

June 1, 2012.  There is no indication that Dr. Piechal has since returned claimant to work

with or without restrictions.

Based upon the medical reports of Drs. Katz and Piechal which I find to be credible,

I find that claimant remained within her healing period and that she suffers a total

incapacity to earn wages and as a result is entitled to temporary total disability benefits
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beginning January 16, 2012 and continuing through a date yet to be determined.

In response to claimant’s request for temporary total disability benefits, respondent

contends that claimant’s claim for those benefits is barred by the doctrine of judicial

estoppel.  Respondent alleges that by filing a claim with the EEOC, claimant  was alleging

that she was capable of returning to work for the respondent with accommodations and

that she is now alleging that she was incapable of returning to work.  According to

respondent this would indicate that claimant believed at the time of the filing that she was

not disabled and this filing ultimately resulted in a settlement which paid claimant

$60,000.00 as “lost wages”.  

I do not find that claimant’s claim for temporary total disability benefits is barred by

the doctrine of judicial estoppel.  Judicial estoppel is a doctrine whereby a party may be

prevented by taking inconsistent positions in successive cases with the same adversary.

Dupwe v. Wallace, 355 Ark. 521, 140 S.W. 3d 464 (2004).  

First, I note that respondent has cited no authority that judicial estoppel is

applicable to workers’ compensation claims.  Furthermore, and more importantly, I note

that respondent alleges that by filing the ADA claim with the EEOC claimant was taking a

position that she was not disabled and able to perform the essential functions of her job

but was not permitted to do so by the respondent.  Respondent now contends that claimant

is taking the opposite position that she was incapable of working and is entitled to

temporary total disability benefits.

First, I do not interpret claimant’s filing of a claim that respondent violated the

Americans with Disabilities Act with the EEOC as a position that she was capable of

returning to work with the respondent at the time of her termination. Claimant testified that

she was informed by the respondent on January 26, 2012 that her services were no longer

needed and that she had been terminated.  Claimant submitted into evidence a note she

wrote to the EEOC indicating that she felt like she had been discriminated against because
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she had been informed that her services were no longer needed after she had previously

been informed not to worry about her job.  This same contention is contained in the charge

of discrimination filed with the EEOC which is contained in the documentary evidence.

Claimant indicated that she was informed by respondent that they would pay her medical

bills and that her job was “secure.”  Significantly, claimant indicates that at the time of her

termination she had been placed on restrictions with a return to work date of January 30,

2012, and was discharged on January 26, 2012.  It was this act of discharge in the face

of a potential release to return to work that claimant actually alleged was discriminatory.

As it turned out, claimant was not released to return to work by Dr. Katz on January 30,

2012, but he subsequently opined that claimant should continue to remain off work as has

Dr. Piechal.  Nevertheless, at the time claimant was terminated, her return to work date

was January 30, 2012, and she had been terminated from her employment on January 26,

2012.  It was this action which was the basis of claimant’s claim with the EEOC and her

subsequent settlement.  I do not find that claimant’s actions in filing the claimant with the

EEOC were in effect tantamount to her alleging that she actually could have returned to

work in January 2012.  Instead, the relevant fact is that when it appeared claimant would

be permitted to return to work on January 30 by her treating physician, she was terminated

by the respondent and that prompted her filing of the claim with the EEOC and the

subsequent settlement agreement.  In short, I do not find that claimant’s positions are

inconsistent such that judicial estoppel is applicable.  

In the event judicial estoppel is not applicable, respondent contends that it should

be given a credit of $60,000.00 toward payment of temporary total disability benefits in that

the $60,000.00 was an advance payment of compensation.  A.C.A. §11-9-807(a) states

that if an employer has made advance payments of compensation the employer shall be

entitled to be reimbursed out of any unpaid installment or installments of compensation

due.  However, in Arkansas an employer is not entitled to a credit for offset for advance



12Parker (G201074)

payment of compensation unless there is a showing that both parties intended the

payments as such.  Main v. McGehee Metals, 210 Ark. App. 585,           S.W. 3d         .

Here, respondent has offered insufficient credible evidence indicating that the $60,000.00

was to be considered an advance payment of compensation benefits.  In fact, Richard

Riser, the managing partner and one-third owner of the respondent, testified at the hearing

that at the time of the settlement on April 25, 2012, he is not even sure that respondent

was aware that a workers’ compensation claim had been filed.

Accordingly, I find that respondent has failed to prove that both parties intended for

the $60,000.00 to be considered an advance payment of compensation.  Therefore,

respondent is not entitled to a credit.

In awarding claimant medical treatment for her compensable cervical and thoracic

spine injury and temporary total disability benefits, I am aware that claimant had an injury

when she was struck in the left arm by the mirror of a vehicle in the Wal-Mart parking lot

on February 29, 2012.  While claimant did testify that this incident increased her

symptoms, I find insufficient evidence that claimant’s subsequent medical treatment from

Dr. Katz and Dr. Piechal is causally related to this incident as opposed to the compensable

injury of September 29, 2011.  

AVERAGE WEEKLY WAGE.

I find that claimant’s average weekly wage at the time of her injury equaled

$1,350.83.  Shortly before her injury the claimant was given a raise in salary to $1,750.00

every two weeks beginning on September 16, 2011.  This would equate to a salary of

$875.00 per week.  A claimant’s rate of pay is to be based on the most recent rate of pay

prior to the injury.  Cracker Barrel v. Lassiter, 87 Ark. 286, 190 S.W. 3d 911 (2004).  In

addition to her base salary, the claimant was also paid various bonuses such as $10.00

for each EKG, $25.00 each for calls after 6:00 p.m., $250.00 for weekend calls, and $25.00

each after 100 patients.  Wage records of the claimant were submitted into evidence and
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indicate that through September 30, 2011, the day after claimant’s compensable injury, she

had earned bonuses in the amount of $22,840.00.  Dividing that number by 48, the number

of weeks claimant worked through the day of her injury results in an average bonus of

$475.83 per week.  Adding this to claimant’s base salary rate of $875.00 results in an

average weekly wage of $1,350.83.  As previously noted, the parties have stipulated that

claimant is entitled to the maximum compensation rate.

ATTORNEY FEE.

Respondent has controverted claimant’s entitlement to all unpaid indemnity benefits

beginning January 16, 2012 and continuing through a date yet to be determined.  In

addition, by controverting claimant’s entitlement to any compensation benefits in its denial

of compensability, I find that even though respondent is entitled to a credit for wages paid

to claimant through January 15, 2012, that respondent is liable for payment of an attorney

fee because it controverted claimant’s entitlement to all compensation benefits by denying

compensability.  The attorney fee on the wages paid to claimant for her salary are to be

calculated based upon the temporary total disability rate of $575.00.

AWARD

Claimant has met her burden of proving by a preponderance of the evidence that

she suffered compensable injuries to her cervical and thoracic spine while employed by

respondent on September 29, 2011.  Respondent is liable for payment of all reasonable

and necessary medical treatment provided in connection with claimant’s compensable

injuries.  This includes but is not limited to treatment provided by Drs. Heim, Katz, Ennis,

Piechal, and Northwest Medical Center in Springdale.  Claimant is entitled to temporary

total disability benefits beginning January 16, 2012 and continuing through a date yet to

be determined.  Respondent has controverted claimant’s entitlement to all unpaid

indemnity benefits.  In addition, since respondent did controvert the claim in its entirety,
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claimant’s attorney is also entitled to an attorney fee on the wages paid claimant from the

date of the injury through January 15, 2012, with those benefits calculated based on the

temporary total disability rate of $575.00.

Pursuant to A.C.A. §11-9-715(a)(1)(B), claimant’s attorney is entitled to an attorney

fee in the amount of 25% of the compensation for indemnity benefits payable to the

claimant.   Thus, claimant’s attorney is entitled to a 25% attorney fee based upon the

indemnity benefits awarded.   This fee is to be paid one-half by the carrier and one-half by

the claimant.   Also pursuant to A.C.A. §11-9-715(a)(1)(B), an attorney fee is not awarded

on medical benefits.

The respondents are ordered to pay the court reporter’s charges for preparing the

hearing transcript in the amount of $953.25.

All sums herein accrued are payable in a lump sum without discount and this award

shall bear interest at the maximum legal rate until paid.

IT IS SO ORDERED.

                                                                            
GREGORY K. STEWART
ADMINISTRATIVE LAW JUDGE


