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Rock, Pulaski County, Arkansas.

Claimant represented by Mr. Matthew Hartness, Attorney at Law, Little Rock, Arkansas.

Respondents represented by Ms. Carol Lockard Worley, Attorney at Law, Little Rock,
Arkansas.

STATEMENT OF THE CASE

On October 20, 2012, the above-captioned claim was heard in Little Rock,

Arkansas.  A prehearing conference took place on September 26, 2011.  A prehearing

order entered that same day pursuant to the conference was admitted without objection

as Commission Exhibit 1.  At the hearing, the parties confirmed that the stipulations,

issues, and respective contentions were properly set forth in the order.

Stipulations

At the hearing, the parties discussed the stipulations set forth in Commission Exhibit

1.  They are the following four, which I accept:

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.
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2. The employee/employer/insurance carrier relationship existed on or about

July 21, 2009, at which time Claimant sustained a compensable injury.

3. The injury was accepted as a medical-only one by Respondents and benefits

have been paid pursuant thereto; no indemnity benefits have been paid.

4. Claimant reached maximum medical improvement on December 19, 2009,

and no impairment rating was assigned in this matter.

Issues

At the hearing, the parties discussed the issues set forth in Commission Exhibit 1.

They read:

1. Whether the third party settlement should be approved pursuant to Ark.

Code Ann. § 11-9-410(c) (Repl. 2002).

2. Whether Respondents are entitled to subrogation under Ark. Code Ann. §

11-9-410 (Repl. 2002), or whether the “made whole doctrine” forecloses

subrogation here.

Contentions

The respective contentions of the parties are as follows:

Claimant:

1. Claimant contends that on July 21, 2009, Claimant was involved in a motor

vehicle collision in which he received serious injuries to his neck, back, and

shoulder. The  motor vehicle accident was the result of the negligence of

Gary Vaughn, a third party tortfeasor, who was insured by AIU Holdings.

Claimant was not insured. As a proximate cause of the negligence of the
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third party tortfeasor, Claimant incurred significant medical expenses;

Claimant was unable to work for a period of time; Claimant has experienced

pain, suffering and mental anguish. In addition to the damages suffered by

Claimant, Claimant’s spouse, Michelle Rust, suffered loss of services,

society, companionship, and marriage relationship with her husband as a

proximate cause of negligence of the third party tortfeasor.  AIU Holdings

offered $31,500.00 and Claimant accepted the offer.  Thus the case was

settled for a total of $31,500.00 and the funds distributed to Claimant and the

attorneys with $6,885.54 being held in trust by Claimant’s attorneys pending

resolution of the respondents’ subrogation lien.  Respondents have paid

workers’ compensation benefits for which Respondents now claim a

subrogation lien.  The lien claimed by the Respondents is not proper

pursuant to Arkansas Law.  Subrogation is recognized or denied upon

equitable principles.  The insured must be wholly compensated before an

insurer’s right to subrogation arises.  The insurer’s right to subrogation

arises only in situations where the recovery by the insured exceeds his or

her total amount of damages incurred.”  Shelter Mut. Ins, Co. v. Kennedy,

347 Ark. 184, at 188-189, 60 S.W.3d 458 (2001), quoting Franklin v.

Healthsource of Arkansas, 328 Ark. 163, 942 S.W.2d 837 (1997); Yancey v.

B&B Supply, 92 Ark. App.348, 213 S.W.3d 657 (2005).  In this case,

Claimant’s damages exceed his recovery and Respondents are, therefore,

not entitled to subrogation.
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Respondents:

1. Respondents contend that all appropriate benefits have been and are

continuing to be paid associated with the claimant’s work-related injuries.

2. Claimant’s counsel has settled the claimant’s third party claim associated

with the July 21, 2009 motor vehicle accident.

3. Respondents have a subrogation interest of $7,822.54 in that matter.

4. The claimant did not miss any work associated with his injury.

5. He has not been assigned any impairment rating associated with his injury.

6. In light of this, respondents’ position is that the claimant is certainly made

whole in his third party settlement and respondents are entitled to

subrogation.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

After reviewing the record as a whole, including medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the Claimant/witness and to observe his demeanor, I hereby make the

following findings of fact and conclusions of law in accordance with Ark. Code Ann. § 11-9-

704 (Repl. 2002):

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The stipulations set forth above are reasonable and are hereby accepted.

3. The evidence preponderates that Claimant was not made whole by the

proceeds of the third party settlement.  Thus, Respondents are not entitled
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1The prehearing order reads in pertinent part:

Medical records must be indexed by medical provider, chronologically
arranged, and identified by page number.  A comprehensive index must
be included with each set of medical records submitted.  Any medical
exhibit exceeding fifty (50) pages must be abstracted . . . Failure to
comply with these directives may result in sanctions, including the
exclusion of the medical records from evidence.

Respondents did not object to the admission of this exhibit; and, despite the exhibit’s
complete failure to comply with the above requirements, I exercised my discretion to
admit it nonetheless.  However, Claimant’s counsel is hereby cautioned to familiarize
himself with and abide by the terms of the prehearing order in the future.

to subrogation in connection with the funds they expended for Claimant’s

medical treatment.

4. The third party settlement should be and is hereby approved under Ark.

Code Ann. § 11-9-410 (Repl. 2002).

CASE IN CHIEF

Summary of Evidence

Claimant was the sole witness at the hearing.

In addition to the prehearing order discussed above, the exhibits admitted into

evidence in this case consist of Claimant’s Exhibit 1,1 a compilation of her medical bills and

records, consisting of 207 numbered pages; Claimant’s Exhibit 2, a listing of payments

made for his medical treatment, consisting of one page; Claimant’s Exhibit 3, his Petition

to Approve Third Party Settlement filed October 26, 2011, plus correspondence and

attachments, consisting of five pages; Respondents’ Exhibit 1, another compilation of

Claimant’s medical records, consisting of one index page and eight numbered pages
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thereafter; and Respondents’ Exhibit 2, a medical payments printout and a wage or benefit

loss verification form, consisting of one index page and three numbered pages thereafter.

Testimony

Marvin Rust.  Claimant testified that in July 2009, while working for Respondent

Western Oilfields Supply Company (“Western”) as a “crew leader setup,” he was driving

a truck and pulling a pipe trailer when he was involved in a motor vehicle accident that he

recalled as follows:

Stopping at an intersection waiting on traffic to pass so I could make a left-
hand turn onto Highway 92 coming off Highway 16 just outside of Higdon.
And just as the car went past me, I let off the brake and started rolling to
make a left turn, and that’s when I got cremated [sic] in the back end by a big
truck.

. . .

Well, I didn’t really see it coming until right, just a split second, before he hit
me, and I tried to brace in the truck for it, and when I did, I guess the seatbelt
bruised my shoulder and my neck; with me pushing down on the steering
wheel, it just jarred my back and everything real hard.

At first, Claimant was sent to physical therapy.  But when he failed to improve, he

underwent an MRI and was referred to Dr. Jay Lipke.  After having additional therapy,

Claimant underwent two epidural steroid injections.  He stated that the first one improved

his condition, but wore off after two weeks; and “after the second treatment, it started

where it was getting better . . . .”  The second injection was his last treatment; and he has

not gone to the doctor since Lipke released him.

He testified that while he was going through treatment, he was in pain.  The cost of

his treatment totaled $13,949.58.  While Claimant was undergoing treatment, Western

kept him working at light duty.  But he had to clock out whenever he went to an
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appointment. Claimant’s testimony was that he accepted a settlement offer in the

amount of $31,500.00.  Of that amount, his attorney collected a fee of $10,500.00 and was

reimbursed for $370.86 in costs.  Claimant stated that he believes that the settlement was

in his best interests.

Under cross-examination, Claimant testified that Respondents paid for all of his

treatment–which was strictly conservative in nature.  While he initially paid for some of his

prescriptions, he was reimbursed.  While he filed a lawsuit against the third party who

struck him, the case never went to trial; the matter was settled.  Regardless, he filed the

instant claim, and Respondents accepted it.  He has been paid the proceeds of the

settlement that were allotted to him, except for the amount at issue.

Claimant stated that he has not attempted to get any additional treatment since

December 2009.  At that time, Lipke released him without an impairment rating.  The

doctor did not recommend any other treatment.  He was only kept off work for the periods

in which he underwent the injections.  With respect to his testimony that he had been on

light duty, he explained that while he was obtaining treatment, he did not do some aspects

of his job such as lifting pipes.

With respect to his alleged injuries, Claimant testified that the injections addressed

his neck problems.  His back MRI showed no acute findings, and his bruised shoulder

totally resolved.

Records-Medical

The medical records of Claimant that were introduced at the hearing and are

part of Claimant’s Exhibit 1 and Respondents’ Exhibit 1 reflect the following:
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The day after Claimant’s work-related motor vehicle accident, July 22, 2009, he

went to Dr. Sharon Meadors and presented with a sharp shooting pain from the left side

of his neck down between his left shoulder blade and spine.  X-rays showed straightening

of the normal cervical curvature, along with degenerative changes.  The shoulder x-ray

reflected no acute abnormality.  He was diagnosed as having a cervical and left shoulder

strain.  Meadors wrote that she expected both problems to resolve with conservative

therapy, with no impairment.  She returned him to regular duty.  When he returned to her

on August 4, 2009, she sent him to physical therapy and kept him on regular duty.

Therapy was continued following his next appointment with her on August 18, 2009.

On September 9, 2009, Claimant underwent a cervical MRI.  This reflected

straightening of the spine, severe degenerative disc disease, severe neural foraminal

narrowing at C3-4, C4-5, and C6-7, and moderate spinal canal narrowing at C4-5 and C6-

7.

Meadors stated on October 13, 2009 that his left shoulder strain had resolved and

that his pre-existing degenerative cervical problems would probably delay his healing.  His

records do not reflect that Dr. Meadors ever took him off work or gave him any work

restrictions.

Claimant saw Dr. Jay Lipke on October 21, 2009.  His report reads:

Marvin Rust is a 52-year-old white male who was involved in a work related
motor vehicle accident July 21, 2009 (seat-belted truck driver struck from
behind by an 18 wheeler).  Since the time of injury, he has complained of
cervical stiffness with left paracervical pain.  He has occasional numbness
and tingling in both hands while driving his car, but not at night.  He has
been treated with physical therapy, anti-inflammatory agents, and muscle
relaxants with incomplete relief to date.  Prior to the above motor vehicle
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accident, he had no problems with his neck.  He has continued to work at
regular duties since the onset of his injury.

Physical exam reveals restricted motion of the cervical spine with left
paracervical pain at extremes of motion.  I could not appreciate any motor
sensory reflex deficit in the upper or lower extremities.

Cervical x-rays show significant mid cervical degenerative disk disease.
Cervical MRI performed on 09-09-09 revealed severe multilevel
degenerative disk disease with severe foraminal narrowing at C3-4, C4-5,
and C6-7, moderate spinal canal narrowing at C4-5 and C6-7.

IMPRESSION:
Cervical muscle strain and/or ligamentous sprain superimposed on cervical
degenerative disk disease/spinal stenosis.

PLAN:
1. Continue Celebrex as an anti-inflammatory agent.
2. With is persistent neck pain, arrangements will be made for

cervical epidural steroid injections x2 with follow-up thereafter.
3. Continue present regular duty work status.

Claimant underwent two epidural steroid injections, on November 17, 2009 and

December 1, 2009.  Dr. Angela Lovett, who performed the injections, wrote that her

analysis of his MRI showed, inter alia, protrusions at C5-6 and C6-7.  He was kept off work

for two days following each injection.  On December 3, 2009, he told Dr. Meadors that for

the first time since the accident, his neck was not hurting.

When Claimant returned to Lipke on December 11, 2009, he had undergone two

epidural steroid injections and “[was] no longer having any significant cervical symptoms

or pain and numbness in his upper extremities.  He continues to work regular duties.”

Lipke wrote:

Continue present regular duty status and return on a prn basis.  On a long-
term basis I do not anticipate any permanent partial impairment from his
cervical injury.  Due to his recent [unrelated to this claim] ankle fracture, he
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has been assigned to light duty work status; however, if this injury had not
occurred he could continue working regular duty.

Lipke discharged him on that date.

Dr. Meadors similarly discharged him on December 29, 2009, having found no

permanent impairment.

Records-Nonmedical

Claimant’s Exhibit 2.  This is a listing of payments made for Claimant’s treatment.

This totals $6,885.54.

Claimant’s Exhibit 3.  This is comprised of a Petition to Approve Third Party

Settlement, a letter to the adjustor by Claimant’s counsel arguing that his client has not

been made whole, and a proposed order pursuant to the petition.

Respondents’ Exhibit 2.  This exhibit consists of a medical payments printout from

ESIS and a Wage or Benefit Loss Verification Form.  The printout, identical to Claimant’s

Exhibit 2, shows that $6,885.54 was paid by the Respondent carrier for Claimant’s medical

treatment.  The latter document, unsigned and undated, states that Claimant was absent

from his job for 107.75 hours (including vacation time) due to the accident.  Under

“Remarks,” the document reads:  “No Lost time from accident, Just From Dr. Appointments,

& Therapy.”

ADJUDICATION

A. Made Whole Doctrine
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2Claimant neglected to offer the settlement agreement itself into evidence. 
Instead, he has recounted its terms in his petition to approve said settlement.  In his
testimony, he confirmed said terms.

Pursuant to the settlement agreement that Claimant apparently2 entered into with

the third party, the value of the gross settlement was $31,500.00.  Claimant’s counsel has

listed as the cost of collection the amount of $10,870.86–broken down into an attorney’s

fee of $10,500.00 and litigation costs of $370.86.  The proceeds to Claimant amount to

$13,743.60.  This, of course, is in excess of the minimum of one-third (1/3) of the

settlement, or $10,500.00, he is entitled to under Ark. Code Ann. § 11-9-410(b)(3)(B)

(Repl. 2002).  The balance, or $6,885.54, has been held in trust pending the resolution of

this matter.  This amount has been cited by both parties as what the Respondent carrier

has paid in connection with Claimant’s treatment.  The question, then, is whether

Respondent is entitled to a lien thereon and reimbursement for that amount, or whether

Claimant should receive those monies because, as he contends, he has not been made

whole by what he has received thus far in the settlement.

As the Arkansas Supreme Court held in South Cent. Ark. Elec. Coop. v. Buck, 354

Ark. 11, 117 S.W.3d 591 (2004), the lien granted an insurer under § 11-9-410 is not an

absolute right.  The right to a lien does not arise until the claimant has been made whole.

Id.  See also Phillip Morris USA v. James, 79 Ark. App. 72, 83 S.W.3d 441 (2002).

Respondent carrier can receive reimbursement only for the amount by which the sum

received by Claimant in the third-party action exceeds the total amount of damages

incurred by him.  See James, supra; Roberts v. St. Vincent Health Serv., 2010 AWCC 54,

Claim No. F307640 (Full Commission Opinion filed April 13, 2010).  Under Ark. Code Ann.
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3He has also contended that he sustained a compensable injury to his “back,”
but the evidence does not show this.

§ 11-9-705(a)(3) (Supp. 2011), the party having the burden of proof must establish his

entitlement to relief by a preponderance of the evidence.  This standard means the

evidence having greater weight or convincing force.  Barre v. Hoffman, 2009 Ark. 373, 326

S.W.3d 415; Smith v. Magnet Cove Barium Corp., 212 Ark. 491, 206 S.W.2d 442 (1947).

A claimant’s testimony is never considered uncontroverted.  Nix v. Wilson World

Hotel, 46 Ark. App. 303, 879 S.W.2d 457 (1994).  The determination of a witness’

credibility and how much weight to accord to that person’s testimony are solely up to the

Commission.  White v. Gregg Agricultural Ent., 72 Ark. App. 309, 37 S.W.3d 649 (2001).

The Commission must sort through conflicting evidence and determine the true facts.  Id.

In so doing, the Commission is not required to believe the testimony of the claimant or any

other witness, but may accept and translate into findings of fact only those portions of the

testimony that it deems worthy of belief.  Id.

The record in this case demonstrates that Claimant sustained compensable injuries

to his left shoulder and cervical spine.3  His shoulder injury resolved completely.  With

respect to his neck injury, he underwent physical therapy and took prescription medication,

but his problem remained.  Only after he underwent two epidural steroid injections did his

neck improve.  Claimant was not assigned an impairment rating.  While he never collected

temporary total disability benefits–because he continued to work, and any disability he had

did not last in excess of seven days under Ark. Code Ann. § 11-9-501(a)(1) (Repl. 2002)–I

credit that he had to take substantial vacation and sick leave in order to go to treatment.
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After consideration of this matter, I find that the evidence preponderates that Claimant has

not been made whole by the proceeds of the third party settlement–certainly not by the

$13,743.00 he has already received thereunder, and not even with the addition of the

$6,885.54 for which the Respondent carrier is seeking reimbursement.  In sum, I find that

Claimant is entitled to the additional $6,885.54, and that the Respondent carrier is not

entitled to a lien thereon or to reimbursement in any amount thereof.
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B. Petition to Approve Third Party Settlement

Claimant as part of this action has asked that the Commission approve the third-

party settlement, the terms of which have been discussed above.  On this matter,§ 11-9-

410(c)(1) reads:

Settlement of claims under subsections (a) and (b) of this section must have
the approval of the court or of the commission, except that the distribution
of that portion of the settlement which represents the compensation payable
under this chapter must have the approval of the commission.

Because the evidence before me does not indicate that the court in which Claimant filed

his third-party action approved the settlement, it is without question that it must have the

approval of the Commission.  After consideration of the terms of the settlement in light of

the standards set out in § 11-9-410, I find that the settlement should be, and hereby is,

approved.

CONCLUSION AND AWARD

Judgment is hereby entered in favor of Claimant in accordance with the findings of

fact and conclusions of law set forth above.

IT IS SO ORDERED.

________________________________
Hon. O. Milton Fine II
Administrative Law Judge


