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OPINION FILED APRIL 6, 2012

Hearing before ADMINISTRATIVE LAW JUDGE AMY GRIMES in Fort Smith,
Sebastian County, Arkansas.

Claimant represented by EDDIE WALKER, Attorney, Fort Smith,
Arkansas. 

Respondent No. 1 represented by BETTY J. HARDY, Attorney, Little
Rock, Arkansas.

Respondent No. 2 represented by CHRISTY KING, Attorney, Little
Rock, Arkansas–not participating at the hearing. 

STATEMENT OF THE CASE

On January 10, 2012, the above captioned claim came before the

Workers’ Compensation Commission in Fort Smith, Arkansas, for a

hearing. A pre hearing conference was held on July 19, 2011, and a

pre hearing order filed on July 20, 2011.  A copy of the pre

hearing order has been marked as Commission’s Exhibit No. 1 with

modifications and without objection made part of the record.  At

the pre hearing conference the parties agreed to the following

stipulations:

1. The Arkansas Workers’ Compensation

Commission has jurisdiction of this claim.
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2. The prior opinion of August 27, 2009 is res

judicata of this case.  

3. The relationship of employee-employer-

carrier-TPA existed on August 17, 2008.

4. The claimant sustained a compensable injury

on August 17, 2008.

5. The claimant reached MMI ended no earlier

than September 15, 2010.

6.  There is no dispute over medical services.

7. The respondents accept liability for

permanent partial disability of 9% to the

cervical spine.   Additionally, respondents

have also paid a 1% impairment rating for the

body as a whole based on the left shoulder

injury.

At the pre hearing conference the parties also agreed to

litigate the following issues:

1. The extent of permanent impairment to the

left shoulder.

2. Wage loss disability to the shoulder and

spine. 

3. Attorneys’ Fees.

Commission’s Exhibit Number Two is a letter submitted by the Death

and Permanent Total Disability Trust Fund that was entered without

modification or objection.
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 The claimant contends that although Dr. Cox rated the

claimant’s permanent impairment at 1% to the body as a whole, the

AMA Guides to the Evaluation of Permanent Impairment, Fourth

Edition, indicates that the claimant’s impairment rating should be

6% to the body as a whole because the surgery performed on her

shoulder involved a resection of the clavicle.  Accordingly, the

claimant contends that the Commission should determine the extent

of the claimant’s permanent impairment instead of relying upon the

assessment provided by Dr. Cox.  Dr. Cox assessed the impairment

rating based upon loss of range of motion when in fact it should

have been assessed based upon the fact that the claimant underwent

an acromioplasty involving resection of the distal clavicle.  The

claimant also contends that she is permanently and totally

disabled.  In the alternative, she contends that she is entitled to

permanent disability greatly in excess of her impairment ratings.

Additionally, the claimant contends that the Death & Permanent

Disability Trust Fund has sufficient information available to

determine its position in this case and that if they do not accept

permanent and total disability they have controverted this claim.

The claimant also contends that her attorney is entitled to an

appropriate attorney’s fee. 

The respondents contend that the claimant has been provided

all appropriate benefits to which she is entitled, including

medical expenses and temporary total disability while she was

within her healing period and permanent partial disability benefits

pursuant to the impairment ratings assessed by her two treating
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physicians, doctors Cox and Standefer. These ratings are

appropriate based upon the objective findings and major cause

requirements and should not be increased.  Additionally, the

respondents assert that the claimant is not entitled to any

additional permanent partial disability benefits for wage loss

disability nor can she meet her burden of proof by a preponderance

of the evidence that she is permanently and totally disabled due to

the August 17, 2008 work related injury. The respondents reserve

the right to assert additional contentions as may become necessary

through discovery.

The stipulations agreed to by the parties at the pre hearing

conference conducted on July 19, 2011, and contained in the pre

hearing order filed on July 20, 2011, are hereby accepted as fact.

From a review of the record as a whole to include medical reports,

documents, and other matters before the Commission, and having had

the opportunity to hear the testimony and observe the witnesses and

their demeanor, the following decision is rendered.

FACTUAL BACKGROUND

The claimant is a 55-year-old female, who had worked for the

respondent since 1981 (Record 1/10/2012 at p. 13).  She sustained

an injury to her neck and left shoulder while removing a core from

a printing press (Record 1/10/2012 at p.8).  She first saw the

company doctor, Dr. Lukesek and then her primary physician, Dr.

Hoyt.  Dr. Hoyt referred the claimant to Dr. Standefer, who

referred her to Dr. Cox (Record 1/10/2012 at p. 7-8).  The claimant

had surgery on her cervical spine for which she received a 9%
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impairment rating to the body as a whole.  This rating was assessed

by Dr. Standefer in March of 2010.  That same month, the claimant

had a distal clavicle resection to her left shoulder (Record

1/10/2012 at p. 9-10). By prior opinion from August 27, 2009, the

claimant has been found to have a compensable injury and was

awarded TTD and medical services related to the compensable injury.

The claimant testified that she continued to see Dr. Hoyt for

help with pain.  She added that she was getting treatment from Dr.

Hoyt for muscle spasms (Record 1/10/2012 at p. 10-11).  She stated

that the spasms were in the back of her neck, across her shoulder

and shoulder blade.  Due to these spasms, the claimant testified

that she saw Dr. Hoyt about every three months and was given

cyclobensaprine and hydrocodone (Record 1/10/2012 at p. 11).  The

claimant added, that since 2008, she had been on muscle relaxers

and pain medication. She stated that it “numbed her wits”, adding

that they made her weak and limber, and affected her memory and

made her groggy.  She added that the medication made her forget

things and she could not remember numbers, dates and times (Record

1/10/2012 at p. 11-13).  The claimant stated that she did not have

such problems prior to her injury on August 17, 2008 (Record

1/10/2012 at p. 13).  

The claimant testified that she went to high school through

the eleventh grade and did not get a high school diploma (Record

1/10/2012 at p. 13).  She stated that prior to her injury, she was

a printing press operator for the respondent.  Her job duties

required her to prep large rolls of paper to be printed for plate
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production(Record 1/10/2012 at p. 14).  The claimant testified

about other jobs she had worked.  She stated that she had car

hopped, cleaned houses, worked for Ayers Furniture and Desoto.  She

added that she could no longer car hop because the job required

lifting.  She added that she could not work at a furniture factory

due to the physical nature of furniture manufacture.  She added

that she had no plans to retire prior to her injury, but that

currently she could only lift ten pounds without increased pain.

She stated that her condition, in her opinion, had gotten worse

since her last visit to Dr. Standefer and that Dr. Hoyt had treated

her last (Record 1/10/2012 at p. 25-26).

The claimant testified that she had been offered a job with

the respondent, in 2011 (Record 1/10/2012 at p. 15, 27).  She added

that she was offered an inventory job that required clerical and

office work (Record 1/10/2012 at p. 15).  She stated that she had

been contacted by Allen Carmical, the plant’s HR director, about

this job (Record 1/10/2012 at p. 15).  The claimant testified that

the job she was offered was keeping an inventory of the film and

CBs needed for production(Record 1/10/2012 at p. 15).  The claimant

testified that she did not attempt the offered job.  She stated

that she did not think that she should be in a manufacturing plant

while on medication.  She added that there was a lot of moving

machinery.  She stated that she could not be alert to her

surroundings and that her peripheral vision and reflexes were

numbed by medication.  Additionally, she had trouble turning her

neck (Record 1/10/2012 at p. 16-17).  She also stated that she was



Roy-F809391 -7-

in constant pain.  She testified that her understanding of the job

was that it required walking and moving products around to be

counted.  She added that she did not think she could work eight

hours, five days a week due to chronic pain(Record 1/10/2012 at p.

17).  She stated that she had pain across her neck and up her neck,

across her shoulders and across her shoulder blades.  She stated

that walking would aggravate this because, “your whole body

moves”(Record 1/10/2012 at p. 18). The claimant added that using a

clipboard would be a problem because she is constantly dropping

things (Record 1/10/2012 at p. 18).  The claimant added that Mr.

Carmical had testified under oath that he had been willing to let

her come try the job.  She added that she did not go try the job

because she was afraid to operate a car due to medication(Record

1/10/2012 at p. 19).  She testified that during the day, she was

only able to be up two to four hours at a time and had to lie down,

adding that she had to lie down at least once a day (Record

1/10/2012 at p. 20). She stated that she did not think she would be

able to get to the offered job five days a week, adding that she

would need a day off at least once per week.  The claimant

testified that she did not have clerical training and due to her

medication would have trouble keeping track of inventory(Record

1/10/2012 at p. 22-24).  She added that repetitive work caused her

problems, stating that, “just holding a phone to have a

conversation” makes her condition worse (Record 1/10/2012 at p.

28).
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Mark Horton, converting supervisor for the respondent

testified about the inventory job offered the claimant.  He stated

that the duties included cycle counts and raw board as well as

managing the raw materials, finished goods and works in progress.

He added that the duties included doing some stockroom inventories.

Additionally, he stated that the count information was returned to

the office and entered into an automated program(Record 1/10/2012

at p. 73-73).  He added that a golf cart was available to move

around the plant, or that the job could be done while walking

(Record 1/10/2012 at p. 74).  Mr. Horton stated that the inventory

job was a salaried position.  He added that an explanation had been

given to the claimant that she would be trained and they would

accommodate her need for sitting and standing (Record 1/10/2012 at

p. 74-75).  He added that the claimant expressed multiple concerns

about the job, including that it was non-union, that she had poor

computer skills as well as losing her social security

disability(Record 1/10/2012 at p. 75-77).  He stated that the

claimant did not accept the job, but that he had told her he was

willing to get her trained for the position(Record 1/10/2012 at p.

79).

Allen Carmical, HR director for the respondent, testified at

the hearing.  He confirmed that the job offer made to the claimant

and that accommodations were offered to allow the claimant to be

trained and take the job(Record 1/10/2012 at p. 92-97).

The respondent submitted evidence in the form of a Functional

Capacity Evaluation.  This evaluation was performed in October of
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2010, prior to the 2011 job offer from the respondent.  The

findings list that the claimant had the ability to lift up to 16

pounds and carry 16 pounds for 25 feet occasionally.  She also

demonstrated the ability to push and pull up to 30 pounds on an

occasional basis.  The report lists her tolerance for frequent

lifting as negligible.  The report also states that the findings

would place her in the sedentary work category (Respondent’s

Exhibit No. 2 at p. 2).  The report uses a range of motion analysis

to determine that the claimant had a 1% impairment rating to the

body as a whole (Respondent’s Exhibit No. 2 at p.2-3).  It should

be noted that Dr. Cox used this analysis as a basis for his

assessment and concurrence for a 1% impairment rating.

Additionally, he added that he used Table 3 of the AMA Guides to

the Evaluation of Permanent Impairment, Fourth Edition for his

assessment, adding that he agreed with the sedentary work findings

from the FCE (Claimant’s Exhibit No. 1 at p. 33-34).  

Heather Taylor, a vocational rehabilitation counselor,

testified that the claimant fell into sedentary work means(Record

1/10/2012 at p. 51). She added that her review of the evaluation

also found that the claimant had no problems walking or standing so

that she would be able to do light duty work. This would increase

the pool of available jobs for the claimant from 11% to 49%(Record

1/10/2012 at p. 62).  She also testified that she completed a job

analysis of the inventory clerk job offered to the claimant.  She

stated that both doctors’ Cox and Stadefer, upon review of the

analysis, approved the job and the duties for the claimant(Record
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1/10/2012 at p. 55-56). Ms. Taylor testified that she had reviewed

Dr. Hoyt’s deposition.  She stated, in her review, that she noted

Dr. Hoyt had stated that if you separate the claimant’s other

health problems from her cervical spine and shoulder that she could

do sedentary work.  However, she stated that he “opined that if you

looked at all her other problems–her medical problems, she could

not [do sedentary work]”(Record 1/10/2012 at p. 57; Respondent’s

Exhibit No. 3 at p.81-82).  In his deposition, Dr. Hoyt explained

that he recommended total disability versus sedentary work, because

of the claimant’s multiple health issues (Respondent’s Exhibit No.

3 at p. 81-82).

DISCUSSION

The first issue that the Commission has been asked to address

is the extent of permanent physical impairment. Permanent physical

impairment refers to a determination of anatomical disability as

opposed to a loss of wage-earning capacity.  The percentage of

permanent physical impairment must be established before the

Workers’ Compensation Commission can consider a claim for permanent

partial disability benefits in excess of the employee’s percentage

of permanent physical impairment.  Similarly, any consideration of

the employee’s age, education, work experience, and other matters

reasonably expected to affect her earning capacity may not occur

until the Commission has determined the percentage of permanent

physical impairment. Wal-Mart Stores, Inc. v. Connell, 340 Ark.

475, 10 S.W. 3d 882 (2000).  In the instant case, Dr. Cox assessed

a 1% impairment rating, in a letter dated October 20, 2010.
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Clearly, upon review of this letter, he derives this information

from a review of the Functional Capacity Evaluation performed by

Lee Physical Therapy.  The assessment from the Functional Capacity

Evaluation, is based on the claimant’s minimal loss of active range

of motion(Respondent’s Exhibit No. 2 at p. 2).  This contemplates

a subjective evaluation of the claimant’s impairment.  The proper

evaluation of the claimant’s impairment would be to use the

American Medical Association’s Guide to the Evaluation of Permanent

Impairment (Fourth Edition).

In order to assess a permanent physical impairment rating for

the claimant, we must refer to the American Medical Association’s

Guide to the Evaluation of Permanent Impairment (Fourth Edition),

Table 27 at page 61.  This table sets the impairment rating for

arthroplasty of the distal clavicle at 10%.  A complete evaluation,

requires an analysis of the impairment of the upper extremity

commpared to the impairment for the whole body.  A review of Table

3 on page 20, shows that a 10% impairment rating to the extremity

equals a 6% impairment rating to the body as a whole.  This

analysis is a purely objective evaluation based on assessed

impairments to certain extremities, not on a subjective range of

motion evaluation.  The use of the AMA Guide Tables 27 and 3

provides a more complete and objective analysis of the claimant’s

impairment.  It is the proper assessment. Therefore, I find that

Dr. Cox’s evaluation is not accurate, and that the claimant should

be assessed a 6% anatomical impairment rating to the body as a

whole.       
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Next, the claimant has asked that the Commission to determine

if the claimant is permanently and totally disabled.  Permanent

total disability is defined in A.C.A. §11-9-519(e)(1) as the

inability because of a compensable injury or an occupational

disease to earn any meaningful wages in the same or other

employment.  The burden of proof is on the employee to prove an

inability to earn any meaningful wages in the same or other

employment, A.C.A. §11-9-519(e)(2).  In this case, the claimant has

advanced several reasons why she cannot return to work.  The

reasons range from medication side effects, to the inability to be

trained, as well as the inability to get to and remain at work for

a regular work schedule.  However, the reasons must be viewed in

light of the fact that the respondents offered the claimant a job.

Additionally, they offered to make accommodations for her medical

needs and to train her to carry out the duties of the job.  There

is no testimony in the record to the amount of salary, only that

the position was salaried and that she was offered the job in mid

2011. 

A.C.A §11-9-519(e)(1) requires that a claimant not be able to

earn any meaningful wages in the same or other employment because

of their compensable injury or occupational disease.  Here, the

claimant clearly could return to work.  She has no bar to

meaningful wages.  The excuses that she uses to fail to return to

work are clearly just that--excuses.  It appears from the record

that the respondent was even willing to let her “try out” the job,

which she failed to do.  The evaluation in the record supports that
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the claimant could do sedentary work, which the respondent was

aware of and attempted to accommodate.  There is no credible

testimony, in the record, to support the contention that the

claimant was unable to return to work, she just chose not to accept

the job offer. While the claimant testified at length to a

multitude of health issues, I found them not to be credible.

Clearly, the claimant had an opportunity to earn a meaningful wage.

Additionally, she set forth no credible evidence to support a claim

that she was unable to return to work due to physical problems.

Therefore, under A.C.A. §11-9-519(e)(1), I cannot find that the

claimant is permanently and totally disabled.  She has not shown by

a preponderance of the evidence an inability to earn a meaningful

wage because of her compensable injury.  The issue of major cause

must be addressed.  A.C.A. §11-9-102(F)(ii)(a) requires that

permanent benefits be awarded only upon a determination that the

compensable injury was the major cause of the disability or

impairment.  Clearly, here, there is a question about whether the

claimant’s shoulder injury or her other over all health issues

prevented her from returning to work.  Even Dr. Hoyt stated, under

oath, that she [the claimant] could do sedentary work if you only

considered her shoulder and cervical spine injury.  He added

however, that if you considered “all her other health problems” she

could not do sedentary work.  He therefore recommended that she be

totally disabled.  I find that the claimant’s compensable injury

was not the major cause of her disability or impairment.  There may

be other health issues preventing her from working. However, if the
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compensable injury is not the major cause of her inability to earn

meaningful wages, then benefits cannot be awarded.  

 The Commission must next address the amount of permanent

functional impairment as it relates to wage loss. 

Because the claimant sustained an injury to a portion of her

body that was not scheduled under the Workers’ Compensation Act,

her entitlement to permanent disability benefits is controlled by

A.C.A. §11-9-522(B)(1) which provides:

“In considering claims for permanent partial
disability benefits in excess of the
employee’s percentage of permanent physical
impairment, the Workers’ Compensation
Commission may take into account, in addition
to the percentage of permanent physical
impairment, such factors as the employee’s
age, education, work experiences, and other
matters reasonably expected to affect his or
her future earning capacity.”

Under this statute when a claimant has been assigned an

anatomical impairment rating to the body as a whole, the Commission

has the authority to increase the disability rating and it can find

the claimant totally and permanently disabled based on wage loss

factors. Hensley v. Cooper Tire and Rubber Company, 2011 Ark. App.

593, citing Lee v. Alcoa Extrusion, Inc., 89 Ark. App. 288, 233,

201 S.W. 3d 449, 454 (2005).  The wage loss factor is the extent to

which a compensable injury has affected the claimant’s ability to

earn a livelihood, Id; see also, Johnson v. Latex Constr. Co., 94

Ark. App 431, 232 S.W.3d 504 (2006). The Arkansas Supreme Court

affirmed this definition of wage loss as far back as 1994 in Grimes

v. North American Foundry, 316 Ark. 395, 872 S.W. 2d 59 (Ark.

1994). 
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 Here, the claimant says she can’t work because of health and

pain issues.  She testified to a long list of reasons why she could

not return to work, including medication side effects, training

issues and pain issues.  However, in assessing the claimant’s

entitlement to an additional amount of impairment percentage for

wage loss one cannot ignore the fact that the claimant was offered

a job by the respondent.  Not only was she offered a job, she was

offered accommodation for her medical issues and training for

accounting and clerical duties associated with the job.  The

claimant testified that she only completed the eleventh grade, and

her job history is one of minimum wage and manufacturing positions.

However, she worked for the respondent for approximately 29 years

and appeared to have done well at her assigned jobs.  Additionally,

there is nothing in the record to indicate that she would not be

able to be trained for the duties of the job she was offered

A.C.A. §11-9-522(b)(2)states in relevant part: 

“...So long as an employee... has a bona fide
and reasonably obtainable offer to be employed
at wages, equal to or greater than their
average weekly wage at the time of the injury,
the employee shall not be entitled to
permanent partial disability benefits in
excess of the percentage of permanent physical
impairment established by a preponderance of
the evidence.”

   

Clearly, this claimant had a bona fide offer of employment.  While

the burden is on the employer, under A.C.A §11-9-522(c)(1), to

establish that a bona fide offer has been made, the testimony in

this case, from every witness support that such an offer was made.
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The Commission cannot ignore the claimant’s lack of motivation to

return to work.  The Arkansas Court of Appeals has upheld that

motivation to work, lack of interest and attempts to return to work

are all valid factors in a determination of a wage loss award,

SSI,Inc. v. Lohman, 98 Ark. App. 294, 254 S.W.3d 804(2007).  Here,

the claimant has not only shown a lack of motivation and interest

in returning to work, but she made no attempts to return to any

employment, even the allowed sedentary work or the offered job.

Therefore, I find that the claimant is not entitled to an

increased percentage of functional impairment for purposes of wage

loss and she is not entitled to wage loss benefits.  The claimant

suffered an admittedly compensable injury in August of 2008.  While

I have assessed an anatomical impairment rating of 6% to the body

as a whole, based on the testimony before the Commission, clearly

the claimant’s pool of available jobs has not been reduced due to

that injury from August of 2008.  The nature of the claimant’s

education, and especially her work history with the respondnet and

experience, leads one to believe that she could be trained to work

for the respondent in the capacity of inventory clerk.

Additionally, the claimant was notified that the respondent would

accommodate her medical needs and limitations.  

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. I find that the claimant is entitled to an

impairment rating of 6% based on an analysis

using the AMA Guide.
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2. I find that the claimant is not permanently

and totally disabled.  She has not proven by a

preponderance of the evidence that she is

unable to earn meaningful wages due to her

compensable injury.

3. I find that the claimant is not entitled to

an increased percentage of permanent

functional disability for the loss of wage-

earning capacity.   She has failed to prove

that her compensable injury has caused the

pool of available jobs to be decreased.

Therefore, she is not entitled to wage loss

benefits. 

4. I find that the claimant’s attorney is

entitled to the appropriate attorney’s fees

based on the existence of a permanent physical

impairment rating of 6%. 

ORDER

The respondent shall pay to the claimant a permanent physical

impairment of 6% to the body as a whole based on the compensable

injury to the left shoulder from August of 2008.

The claimant is not entitled to an increase in permanent

functional disability percentage for loss of wage-earning capacity.

The claimant is not permanently and totally disabled.

The respondent shall pay to the claimant’s attorney a fee

based on the permanent physical impairment rating of 6%.
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IT IS SO ORDERED.   

                                                                  
                     AMY GRIMES
                          ADMINISTRATIVE LAW JUDGE
                                         


