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STATEMENT OF THE CASE

On September 13, 2012, the above-captioned claim was heard in Little Rock,

Arkansas.  A prehearing conference took place on August 6, 2012.  A prehearing order

entered that same day pursuant to the conference was admitted without objection as

Commission Exhibit 1.  At the hearing, the parties confirmed that the stipulations, issues,

and respective contentions, as amended, were properly set forth in the order.

Stipulations

The parties discussed the stipulations set forth in Commission Exhibit 1.  With an

amendment to the third stipulation at the hearing, they are the following, which I accept:

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.
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2. The employee/employer/insurance carrier relationship existed on or about

May 12, 2010, at which time Claimant sustained a compensable injury to his

head and neck.

3. Respondents accepted this claim as compensable and paid all medical

benefits related to the head and neck condition, and temporary total

disability benefits through July 25, 2010.

4. Claimant’s average weekly wage entitles him to compensation rates of

$371.00/$278.00.

Issues

At the hearing, the parties discussed the issues set forth in Commission Exhibit 1.

With the addition of the issue concerning whether Claimant suffered a compensable

lumbar spine injury, and the amendment of the second issue to provide an end date, the

following were litigated:

1. Whether Claimant sustained a compensable injury to his lumbar spine.

2. Whether Claimant is entitled to additional temporary total disability benefits

from December 13, 2011 through March 28, 2012.

3. Whether Claimant is entitled to additional medical treatment and related

expenses.

4. Whether Claimant is entitled to a controverted attorneys’ fee.

All other issues have been reserved.



Roberts - Claim No. G004087 3

Contentions

Following an amendment at the hearing to bring them in conformity with the issues,

the respective contentions of the parties read:

Claimant:

1. Claimant contends that he sustained admitted compensable injuries May 12,

2010.

2. Claimant was paid some temporary disability benefits and returned to work

for a period of time.  However, Claimant has been unable to work since

surgery that was performed December 13, 2011.  Therefore, Claimant is

contending entitlement to payment of additional temporary disability benefits

beginning December 13, 2011 through March 28, 2012.

3. Medical expenses have been incurred and remain outstanding.  Claimant’s

entitlement to these benefits have been entirely controverted for purposes

of attorney’s fees.

4. Claimant reserves the right to pursue other benefits to which he may become

entitled in the future.

Respondents:

1. Claimant was involved in a work-related motor vehicle accident on May 12,

2010.  Respondents have provided medical treatment through various

doctors.  From a neurological standpoint, Claimant was followed by Dr.

Reginald Rutherford, who performed an MRI of the brain that was normal.

He also noted that the claimant had a normal neurological examination.
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Dr. Rutherford sent the claimant to Dr. Judy White-Johnson for a neuropsych

evaluation.  In that testing, it was noted that the claimant had a prior history

of depression and ADHD.  In fact, Claimant was on Adderall for this

condition.  Dr. Johnson indicated the claimant had no evidence of any

cognitive impairment from a neurological standpoint.

2. Claimant returned to Dr. Rutherford, and an EEG and SPECT exam of the

brain were performed.  Both tests were reported as normal.  The claimant

was then sent to Dr. Biton for an extensive EEG test.  The testing showed no

evidence of any seizure activity.

3. Subsequent to this, Claimant complained of hip and neck problems.  He was

treated by Dr. Sharon Meador for these complaints.  Dr. Meador eventually

released him with no restrictions or impairment, and noted that the

examinations were normal.

4. Claimant also complained of eye problems and was treated by Dr. Lawton.

Dr. Lawton noted that the claimant’s vision was fine and there were no

complaints.

5. Claimant has alleged that he has sustained a low back injury for which he

has received surgery from Dr. J. Michael Calhoun.  Respondents do not

have these records at this point, but are taking the position that the back

treatment is neither related to the claimant’s compensable injury, nor is it

reasonable and necessary.

FINDINGS OF FACT AND CONCLUSIONS OF LAW
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After reviewing the record as a whole, including medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the hearing witnesses and to observe their demeanor, I hereby make the

following findings of fact and conclusions of law in accordance with Ark. Code Ann. § 11-9-

704 (Repl. 2002):

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The stipulations set forth above are reasonable and are hereby accepted.

3. Claimant has not proven by a preponderance of the evidence that he

sustained a compensable injury to his lumbar spine.

4. Because of the above finding, the remaining issues–whether Claimant is

entitled to additional temporary total disability benefits and medical

treatment, and a controverted attorney’s fee–are moot and will not be

addressed.

CASE IN CHIEF

Summary of Evidence

The witnesses at the hearing were Claimant and his wife, Angela Roberts.  Drs.

Sharon Meador and J. Michael Calhoun testified via deposition.

In addition to the prehearing order discussed above, the exhibits admitted into

evidence in this case consist of Claimant’s Exhibit 1, a compilation of his medical records,

consisting of four index pages and 35 numbered pages thereafter; Claimant’s Exhibit 2,

three photographs; Respondents’ Exhibit 1, another compilation of Claimant’s medical
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1The deposition transcripts are separately bound and, per Commission policy,
have been retained in the Commission’s file.

records, consisting of seven abstract/index pages and 216 numbered pages thereafter;

Respondents’ Exhibit 2,1 the transcript of the deposition of Dr. Sharon Meador taken April

12, 2012, consisting of 42 transcribed pages plus seven pages of exhibits; and

Respondents’ Exhibit 3, the transcript of the deposition of Dr. J. Michael Calhoun taken

May 3, 2012, consisting of 25 numbered pages.

ADJUDICATION

A. Whether Claimant sustained a compensable injury to his lumbar spine.

Introduction.  As the parties have stipulated, Claimant was employed by

Respondent Mo-Vac Service Co, Inc. (hereinafter “Mo-Vac”) on May 12, 2010, when he

was involved in a work-related motor vehicle accident.  As a result, he sustained

compensable injuries to his head and neck.  In the instant action, Claimant has contended

that he also suffered a compensable injury to his lumbar spine in that accident.

Respondents, in turn, deny that his lumbar condition is compensable.

Standard.  In order to prove the occurrence of an injury caused by a specific

incident or incidents identifiable by time and place of occurrence, a claimant must show

that:  (1) an injury occurred that arose out of and in the course of his or her employment;

(2) the injury caused internal or external harm to the body that required medical services

or resulted in disability or death; (3) the injury is established by medical evidence

supported by objective findings, which are those findings which cannot come under the

voluntary control of the patient; and (4) the injury was caused by a specific incident and
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is identifiable by time and place of occurrence.  Mikel v. Engineered Specialty Plastics, 56

Ark. App. 126, 938 S.W.2d 876 (1997).  If a claimant fails to establish by a preponderance

of the evidence any of the above elements, compensation must be denied.  Mikel v.

Engineered Specialty Plastics, 56 Ark. App. 126, 938 S.W.2d 876 (1997).  This standard

means the evidence having greater weight or convincing force.  Barre v. Hoffman, 2009

Ark. 373, 326 S.W.3d 415; Smith v. Magnet Cove Barium Corp., 212 Ark. 491, 206 S.W.2d

442 (1947).

With respect to aggravation of a pre-existing condition, an employer under the

Arkansas Workers’ Compensation Act takes an employee as the employer finds him.

Employment circumstances that aggravate pre-existing conditions are compensable.

Nashville Livestock Comm. v. Cox, 302 Ark. 69, 787 S.W.2d 64 (1990).  A pre-existing

infirmity does not disqualify a claim if the employment aggravated, accelerated, or

combined with the infirmity to produce the disability for which compensation is sought.  St.

Vincent Med. Ctr. v. Brown, 53 Ark. App. 30, 917 S.W.2d 550 (1996).  “An aggravation,

being an new injury with an independent cause, must meet the requirements for a

compensable injury.”  Crudup v. Regal Ware, Inc., 341 Ark. 804, 20 S.W.3d 900 (2000);

Ford v. Chemipulp Process, Inc., 63 Ark. App. 260, 977 S.W.2d 5 (1998).  This includes

the prerequisite that the alleged injury be shown by medical evidence supported by

objective findings.  See Heritage Baptist Temple v. Robison, 82 Ark. App. 460, 120 S.W.3d

150 (2003).

A claimant’s testimony is never considered uncontroverted.  Nix v. Wilson World

Hotel, 46 Ark. App. 303, 879 S.W.2d 457 (1994).  The determination of a witness’
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credibility and how much weight to accord to that person’s testimony are solely up to the

Commission.  White v. Gregg Agricultural Ent., 72 Ark. App. 309, 37 S.W.3d 649 (2001).

The Commission must sort through conflicting evidence and determine the true facts.  Id.

In so doing, the Commission is not required to believe the testimony of the claimant or any

other witness, but may accept and translate into findings of fact only those portions of the

testimony that it deems worthy of belief.  Id.

Testimony-Hearing.  Claimant, who is 43 and a high school graduate (and attended

“some college), testified that during the period at issue he was employed by Mo-Vac as the

driver of an eighteen-wheeled tanker.  The company performs such services as hauling

waste water from well drilling sites.  He described the job, which included lifting heavy

hoses that were four to six inches in diameter, as strenuous.  However, he stated that his

job was not as strenuous as fracking–which involved heavy metal pieces and which he

performed for a previous employer named Cudd.  As the owner of a video game business,

he had at times moved rack weighing over 100 pounds.

On May 12, 2010, he was involved in a work-related motor vehicle accident at Mo-

Vac.  In his testimony, he described the incident:

Coming along onto a highway on–going from one location to dispose–or
transferring water from one location to another location.  I was on, I believe,
Highway 258, straight stretch.  And then that straight stretch does a–they call
it Hangman Curve, because it drops from 55 down to 25, and then it’s a
swerve curve.  As I was coming into the curve, there’s a fifth wheel on
between the tanker and truck.  It had locked.  It was not greased properly.
I’m sorry, remembering this still–as I came into the corner, the truck would
not respond to turn into the other corner.  The surge from the water in the
tank hit the front of the truck and rolled me.  I remember feeling the drive
wheels or the wheels on the tractor come up off the ground.  I thought I
wouldn’t survive that one, to be honest with you.
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The truck rolled over twice.  Shown his Exhibit 2, Claimant identified the photographs as

depicting, inter alia, the demolished truck.  After the accident, he was hospitalized.  Among

his treating physicians was Dr. Sharon Meador.  With respect to her, Claimant stated:  “I

had a lot of trust on that doctor, yes, sir.”  She had treated him in the past, and he saw her

after the accident also.

Claimant asserted that he injured his lumbar spine in the wreck as well.  Following

the accident, he was treated for this by doctors that included Dr. J. Michael Calhoun.  He

performed a two-level surgery.  After Claimant’s release by Dr. Reginald Rutherford in

2011, Respondents ceased paying for his treatment; and thereafter, Claimant used Mrs.

Roberts’ group health insurance with Blue Cross/Blue Shield.  Nonetheless, some aspects

remain unpaid–including the deductibles.

He also saw Dr. Meador again.  But he stated that the confidence he had in her

earlier was shaken at the end of 2011.  He is aware that she has opined that his back

problems are not related to the rollover.  Claimant wrote her a letter, stating that he was

having problems with his legs–including their going to sleep and that he would drag his left

leg–and that the pain would be so bad that it would cause him to curl up into a ball.  He

maintained that these problems started right after the accident.  But in his May 9, 2011

deposition, he testified that the onset of these symptoms was not until eight months after

the rollover.  When asked if his hearing testimony was different that his deposition

testimony, he responded:  “It sounds like it, yes, sir.”  When shown the June 8, 2011

record of his visit to Dr. Tod Ghormley, which reflects that he told the doctor that he did not

begin to have back pain until the past couple of months, Claimant did not recall making



Roberts - Claim No. G004087 10

such a statement.  He could not explain why his visits to Drs. Rutherford, Wornock and

Meador do not reflect that he was presenting with back problems.  He added that he has

“no recollection” regarding whether he had back trouble at the time he went to Meador.

In his testimony, Claimant denied injuring his back at any point after the rollover

accident.  But he agreed that, after leaving Mo-Vac on September 10, 2010, he went to

work for a company named Awesome that performed similar services as Mo-Vac.  There,

Claimant worked as a shop hand.  The job only lasted for 30 days.  Also, from April 2011

to November 2011, he worked part-time as a driver for a similar company named Quik-It.

He left that job after the company closed, and underwent surgery shortly thereafter.  

However, Claimant admitted that he had problems with his back before the accident.

The onset of it was in 2004, after he had a fatty cyst removed from his back.  At times in

2004 and 2008, he underwent physical therapy.  But he explained that before he began

fracking and working in the oilfield, he was “dumpy” and had low muscle tone.  While the

hard work caused his back to bother him at times, it also benefitted him because he gained

muscle mass.  These pre-existing problems were serious enough that at times he took

medication; and he underwent an MRI that showed a “micro hernia” at L4-5.  But he denied

ever having problems at two levels–which is documented by the September 26, 2011 MRI,

taken over 16 months after the accident.  And he insisted that no doctor before the

accident ever suggested that he needed surgery on his lower back.  He agreed that his

symptoms that he presented with when he went to Dr. Calhoun–bilateral leg numbness

with the left worse than the right, difficulty sitting and walking, and spasms traveling up and
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down his spine on the left–are “similar” to the ones he had on August 3, 2005.  He felt

numbness in his legs after he was placed in traction on August 12, 2005.

Claimant denied that his post-accident records do not reflect back complaints until

his June 2011 visit to Dr. Ghormley.  He pointed out that his medical records on May 12

and 18, 2010 contain references to back pain and SI joint problems, along with the report

of his June 8, 2011 visit with Dr. Ghormley.  But when asked why his records with Dr.

Meador do not show such problems, he responded:  “I was having a headache, sir.  I

thought going back to work would help me with that . . . I did not know what I was hurting,

no, sir.”  He explained that while he was hospitalized after the rollover, he complained

about his back; but medical personnel were concentrating on his head injuries and

symptoms.  Claimant maintained that while in the hospital, he had numbness and tingling

down the legs; but when asked if he failed to tell the doctors about it, or whether they

ignored his complaints, Claimant replied:  “Sir, I had a headache.  I can’t tell you exactly

what went through, to be honest with you.”  He continued to attribute the lack of references

to back trouble in his post-accident records to his overarching head problems.

But Claimant also admitted that the accident has also caused him to have problems

with his recollection:

Q. Kelly, your head trauma caused you some significant problems, did
it not?

A. Yes, sir, it did.

Q. What sort of problems did you have?

A. I had the memory issues on to that aspect; things that I think I
remember in certain ways do not happen–did not happen in certain
ways.
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Q. Is that still true today?

A. Yes, sir.

Angela Roberts, Claimant’s wife, testified that she has been married to him for 24

years and has had a good opportunity to observe him.  She identified the third photograph

in Claimant’s Exhibit 2 as the one she took of him in the hospital following the rollover.  

Her testimony was that after Claimant left Mo-Vac, he went to work for Awesome

Trucking, but was not allowed to drive.  He worked at Brown Brothers, and oilfield services

company; but he was let go due to his physical problems.

Mrs. Roberts admitted that Claimant had back problems that preceded the 2010

motor vehicle accident.  He treated for this in 2004, 2005, 2006, 2007 and 2008.  But she

maintained that he continued to work during this period.  He was able to cut firewood.  She

stated that Claimant treated during this period with physical therapy and the taking of

Ibuprofen (Hydrocodone made his head “fuzzy”).  Later, however, she admitted that she

was not aware that he had been obtaining narcotics from two separate sources at the

same time.  Claimant worked for Cudd Services, which performed fracking services.  In this

job, he worked 80 to 100 hours a week, lifting pipes weighing up to 100 pounds.  She

maintained that he was able to do this with no problems.  But she admitted that she did not

go with him to physical therapy and did not know that he was complaining of numbness in

both legs, inability to sit or walk for an hour, a grinding sensation in his spine after walking,

and muscle spasms up and down his spine.  Nor was she aware that he had rated his pain

as 6/10 and was taking Neurontin in 2007.  Also, she did not know that he disclosed in a

2007 questionnaire that he had a bad disc at L4-5, that in 2009 he could not pass a D.O.T.
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physical because he took narcotics, and that he disclosed during that period that carrying

more than 25 pounds caused back pain.  Regardless, she noted that surgery had not been

recommended prior to the motor vehicle accident.

Mrs. Roberts maintained that Claimant’s back problems began right after the

rollover.  When asked if she knew that he had told Dr. Meador on July 16, 2010 that he

was fine except for some neck discomfort, she explained that he did this out of frustration

that he was not able to work.  But she added that this was not lying, because he had

complained before and been told that they could not find anything wrong.

Testimony-Deposition.  Dr. Sharon Meador was deposed on April 12, 2012, and the

transcript thereof was admitted as Respondents’ Exhibit 2.  She testified that she first saw

Claimant on September 24, 2008 for a D.O.T. physical.  At the time, he was taking

narcotics on a daily basis for chronic low back pain.  He disclosed these things.  As a

result of the narcotics, he was not allowed to drive.  When Claimant returned to her the

following December, he stated that he had gotten off narcotics and that his back no longer

hurt.  However, in 2009 Meador was informed by Blue Cross Blue Shield that he was

obtaining Hydrocodone from multiple sources.  As a result of this, she informed him in

June 2009 that she would not prescribe narcotics for him.  When he came back in

December of that year, he reported having no back problems.

The first time that Dr. Meador saw him after the rollover accident was July 16, 2010.

He complained about his head and neck hurting.  At that time, she found no evidence of

a herniation at L2-3 or L3-4.  He had no radicular pain down the legs or tingling of the

toes–signs of an L2-3 herniation.  She sent Claimant for physical therapy, and he had a
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positive shear test at L3, L4 and L5.  But the condition cleared up in a week, and she noted

that he had pre-existing lumbar problems.  The shear test was negative on July 28, 2010.

The doctor stated that if Claimant had disc herniation at that point and it was pinching the

nerves at L2-3 and L3-4, she would not have expected it to have resolved so quickly.

Meador reviewed Claimant’s CT scans and the evaluations performed by Drs. Jenkins,

Lawton, Johnson and Rutherford.  She saw no mention in them of lumbar problems

compatible with a herniation at L2-3 or L4-5.  When Meador saw Claimant on July 23,

2010, he told her that he felt fine except for cervical discomfort and was ready to return to

work.  He did not mention any lumbar or leg problems at that time.  In fact, according to the

doctor,  he never mentioned having back problems until 2012.  Had he had back problems

as a result of the rollover, she would have expected to see them during the period he was

seeing her.  In addition, if he had mentioned having such problems, she would have noted

them in his records.  While Claimant on August 20, 2010 mentioned discomfort in the right

SI area, Meador stated that is in the area where the hip joins the sacrum, and is not the

same area as L2-3 or L4-5.  When Claimant returned to her on September 17, 2010, he

still did not present with any problems that were indicative of problems at those spinal

levels.  In December 2010, when he returned to Claimant for a D.O.T. evaluation, he

indicated that he was not having chronic back pain.  Meador cleared him to drive.  During

his September 12, 2011 appointment with her, no acute distress was found.  However, he

related that he had seen a chiropractor who told him that he had a broken back.  Claimant

brought her a CT scan with the supposed fractures marked thereon–but these were simply

the joints in his back, not fractures.  Dr. Meador did notice that the test reflected multi-level
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degenerative findings.  When asked about Claimant presenting to Dr. Ghormley with pain

that would radiate into his right going and down the right thigh to the knee, Meador denied

that he ever made such complaints to her.  But she agreed that his telling Ghormley that

he did not have back pain until a couple of months before the June 2011 visit is consistent

with what she observed.

When asked about her assessment concerning the onset of his symptoms, the

following exchange took place:

Q. Okay.  If he had this motor vehicle accident that was I think on May
11, 2010, and he had a disk herniation related to either one of these,
would you have expected those symptoms to have manifested
themselves earlier?

A. Absolutely.  Especially since he’d been, you know, coming back and
going to work and doing normal stuff.  But then he wasn’t being real
honest with me either, so–

Q. About the drug use?

A. About the drug use and–

Q. I also took his deposition and asked him about the low back pain and
the leg pain.  And I asked him, “So when you say recently, your
accident was in May of 2010.  That was about a year ago.  About
when did you start having hip and low back problems?”  And his
answer was, “January.”  My question was, “Eight months later?”  And
his answer was, “Yes, sir.”  First of all, that’s similar to what–

A. Uh-huh.

Q. –Dr. Ghormley has it, correct?  And that’s also consistent with your
records–

A. Yes, it is.

Q. –that he didn’t have any of those problems before?

A. Right.
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Dr. Meador was informed that, as reflected in the records, Claimant told Dr. Calhoun that

ever since the rollover, he had been having bilateral hand numbness and pain down his

left thigh to the knee.  But based on her review of the records and what Claimant told her,

Meador stated that that was not an accurate history.

As alluded to above, Claimant wrote her on September 11, 2011, enclosing a copy

of the CT scan disc and printouts of the scan.  He wrote, “The problems that I have been

having is the feeling of my Legs going to sleep, other times I will drag a leg, mostly my Left

leg, Right leg[.] The pain gets so bad that I curl up in a ball.”  Not only did Dr. Meador deny

that he presented to her with such complaints, but she expressed the opinion that he was

not having such problems because he was doing hard work in the oilfields at the time.

Meador was asked whether there was a causal relationship between his back

condition and the rollover:

Q. In looking at everything that you’ve been provided, do you have an
opinion as to whether or not–if Dr. Calhoun later on does an MRI that
shows a disk herniation at L2-3 and a disk herniation at L4-5 that
needed surgery, do you have an opinion as to whether or not those
two disk herniations were caused by this motor vehicle accident:

A. I do not think they were caused by that motor vehicle accident
because he would have had problems much sooner than this.

Instead, she felt that he simply had “normal old wear and tear” and that “working hard like

he does can flare up–looking at his MRI reports, he’s got what I kind of call bad back

because everything is kind of wearing out.”  While Claimant on July 16, 2010, during his

first post-accident visit with Meador indicated on a diagram as part of his patient history

that he had pain in his mid and lower back and had some leg numbness, he did not
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disclose any of this to Dr. Meador during that visit.  She added, “[A]t the time I saw him he

didn’t tell me about his back at all, and there was nothing on exam that led me to think

there was something wrong with his back.”

The doctor testified that she was aware that Claimant had pre-existing back trouble.

When told that Claimant had disclosed in 2005 that he had numbness in both legs, trouble

sitting more than an hour, a grinding sensation in his spine, and leg numbness following

traction, Dr. Meador opined that those symptoms were consistent with a herniation.  While

she admitted that she did not know what his diagnosis was, pre-accident, she maintained

that nothing disclosed to her in the deposition changed her opinion that Claimant’s back

condition was not related to the rollover accident.

Dr. J. Michael Calhoun was deposed on May 3, 2012, and the transcript thereof was

admitted as Respondents’ Exhibit 3.  He operated on Claimant on December 13, 2011,

performing the following procedures:

1. Right L2-3 hemilaminectomy, microforaminotomy, extraforaminal
microdiskectomy.

2. Left L4-5 hemilaminectomy, microforaminotomy, extraforaminal
microdiskectomy.

3. Microscopic dissection of both herniations.
4. Intraoperative fluoroscopy for localization and placement of Stryker

minimally invasive retractor system.

The doctor testified that Claimant first came to him on October 27, 2011, complaining of,

inter alia, bilateral hand numbness and back pain with radiations into the right upper thigh

and the left anterior thigh.  Claimant indicated to Calhoun that he had these symptoms

ever since the May 12, 2010 rollover accident.  His records do not document that he had

Claimant’s history concerning his previous back problems.  Claimant’s lumbar MRI showed
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herniations at L2-3 and L4-5.  His right upper anterior thigh pain was consistent with the

L2-3 finding, and the lower left thigh pain was consistent with the L4-5 herniation.  Dr.

Calhoun could not give a definitive answer concerning how long it should have taken for

these symptoms to develop post-accident.  But when asked if it should have taken a year

and a half, he responded, “Normally, you wouldn’t think it would take that long.”  Shown

a description of the leg symptoms that Claimant presented with in 2005, the doctor agreed

that those were similar to the ones he had when he saw Calhoun.  He was not aware that

Claimant had an MRI on August 3, 2005 that reflected a L4-5 herniation.  Moreover, he

was not aware that Claimant was taking Neurontin in 2007 for his back.  Dr. Calhoun did

not know that Claimant had symptoms in 2008 consistent with a disc herniation.  Nor was

he aware that as of 2009 he had been taking narcotic pain medication for five years.

Shown the record of Claimant’s first post-accident visit with Dr. Meador, which took

place on July 16, 2010, Calhoun agreed that it does not mention any back symptoms.  The

following exchange took place:

Q. Would you have expected, if he had these problems for the motor
vehicle accident, to have at least some problems in those areas by
July 19th [sic]?

A. You would normally think so within two months.

His visits in the succeeding months were similarly silent concerning the leg

symptoms that Calhoun stated normally should have been present.  Dr. Calhoun never

addressed Claimant’s right SI area.  He agreed that he would need a history in order to

make a determination of the relationship, if any, between a condition and an occurrence.

The doctor also agreed that disc herniations can occur with day-to-day activities.  Shown

the June 8, 2011 record of Claimant’s visit to Dr. Ghormley, which reflects that at that point
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he had only had back pain for two months, Dr. Calhoun agreed that it was consistent with

Claimant’s deposition testimony that his pain did not begin until January 2011.  The doctor

stated:  “I mean, for it to be eight, nine months from the time of his injury to start having

disk problems, that would be hard for me to attribute to the accident.”  He later stated, “I

think he should have had problems much sooner.”  Calhoun did not disagree with

Meador’s opinion that the herniations were unrelated to the rollover; he admitted that he

had no information to indicate otherwise.

At the end of Respondents’ initial examination, the following exchange occurred:

Q. Thank you, Doctor.  So at this point with the medical records and information, the
only thing that you have that would relate this back to the motor vehicle accident is
his history that he had problems with his back and down his legs all along since he
had the motor vehicle accident?

A. That’s correct.
Calhoun was shown the hospital record of May 18, 2010–six days after the

accident–which reflected that he was complaining of low back pain.  He admitted that a

notation of hip numbness on December 17, 2010 could be an indication of a herniation.

But he added that herniations can occur spontaneously.  The doctor testified that if

Claimant’s back condition was a pre-existing one, the rollover “could have” aggravated it.

But he added that “it’s hard for me always when it’s not cut and dry [sic] to say what’s the

causation.”  In a letter dated June 20, 2012, Dr. Calhoun wrote:

Mr. Roberts underwent a right L2-3 and left L4-5 extraforaminal
microdiskectomy.  There has been evidence presented that he had a pre-
existing condition, but he was working without restrictions prior to the
accident in May of 2010.  When last evaluated in February of this year we
gave him the permanent restriction of no lifting or carrying more than 50
pounds.  This has precluded him from obtaining a job.  Thus, it appears in
some way the accident in May of 2010 aggravated this pre-existing
condition to the point that he now must work with restrictions.
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(Emphasis added)  However, his May 3, 2012 deposition concluded with the following

exchange:

Q. So I guess what you’re saying is you can’t say within a reasonable
degree of medical certainty whether or not your surgery is related
back to the motor vehicle accident?

A. I don’t think I can.

Medical Records.  The relevant records contained in Claimant’s Exhibit 1, and

Respondents’ Exhibits 1 and 2 have been discussed above.

Discussion.  The evidence clearly documents that Claimant had extensive pre-

existing problems with his lower back.  This included a herniation at L4-5--one of the two

levels where Dr. Calhoun operated.  But regardless of this, as shown above, Claimant’s

back injury is a compensable one if he can show that the work-related motor vehicle

accident of May 12, 2010 aggravated his condition.  However, he has been unable to

establish compensability via either a new, specific-incident injury or an aggravation.  While

there is a reference in his initial evaluation to back pain, there are no objective findings of

an injury until the September 26, 2011 MRI.  The first clear reference to back pain in the

records did not take place until the visit to Dr. Ghormley on June 8, 2011.  At that time,

Claimant told the doctor that he had not been having pain since the accident “until the last

couple [of] months.”  As Dr. Calhoun pointed out, this time line more closely aligns with

Claimant’s deposition testimony that he did not begin to have back problems following the

rollover until January 2011–as opposed to his hearing testimony (and that of Mrs. Roberts)

that he experienced problems from the outset after the accident.  After consideration of all

the evidence, I credit the deposition testimony over the accounts at the hearing.  In her
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deposition testimony, Dr. Meador was adamant that Claimant never disclosed any back

problems to her when she began treating him about two months after the motor vehicle

accident.  Her unequivocal opinion was that his back condition was not related to the

accident.  In the deposition of Dr. Calhoun, he agreed that he could not, within a

reasonable degree of medical certainty, causally relate Claimant’s back condition at the

time of the operation to the accident.  In so doing, he admitted that the onset of Claimant’s

back symptoms was very belated.  However, less than two months later, he wrote a letter,

quoted above, stating that “it appears in some way” that the rollover aggravated Claimant’s

pre-existing back condition.

The Commission is authorized to accept or reject a medical opinion and is

authorized to determine its medical soundness and probative value.  Poulan Weed Eater

v. Marshall, 79 Ark. App. 129, 84 S.W.3d 878 (2002).  In Cooper v. Textron, 2005 AWCC

31, Claim No. F213354 (Full Commission Opinion filed February 14, 2005), the

Commission addressed the standard when examination medical opinions concerning

causation:

Medical evidence is not ordinarily required to prove causation, i.e., a
connection between an injury and the claimant's employment, Wal-Mart v.
Van Wagner, 337 Ark. 443, 990 S.W.2d 522 (1999), but if a medical opinion
is offered on causation, the opinion must be stated within a reasonable
degree of medical certainty.  This medical opinion must do more than state
that the causal relationship between the work and the injury is a possibility.
Doctors' medical opinions need not be absolute.  The Supreme Court has
never required that a doctor be absolute in an opinion or that the magic
words "within a reasonable degree of medical certainty" even be used by the
doctor; rather, the Supreme Court has simply held that the medical opinion
be more than speculation; if the doctor renders an opinion about causation
with language that goes beyond possibilities and establishes that work was
the reasonable cause of the injury, this evidence should pass muster.  See,
Freeman v. Con-Agra Frozen Foods, 344 Ark. 296, 40 S.W.3d 760 (2001).
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However, where the only evidence of a causal connection is a speculative
and indefinite medical opinion, it is insufficient to meet the claimant's burden
of proving causation.  Crudup v. Regal Ware, Inc., 341, Ark. 804, 20 S.W.3d
900 (2000); KII Construction Company v. Crabtree, 78 Ark. App. 222, 79
S.W.3d 414 (2002).

Based on my consideration of their respective opinions on this matter, I credit Dr.

Meador over Dr. Calhoun.  While this is based on the totality of the evidence, it is due in

no small part not only to Dr. Calhoun’s phrasing (“it appears in some way”) falling well

short of the standard set out in Cooper, supra, but the fact that it conflicts with previous

testimony that he gave under oath.

A causal relationship may be established between an employment-related incident

and a subsequent physical injury based on the evidence that the injury manifested itself

within a reasonable period of time following the incident, so that the injury is logically

attributable to the incident, where there is no other reasonable explanation for the injury.

Hall v. Pittman Construction Co., 234 Ark. 104, 357 S.W.2d 263 (1962).  But that did not

happen here.  For me to find otherwise would require that I engage in speculation and

conjecture–which is not permissible.  See Dena Construction Co. v. Herndon, 264 Ark.

791, 796, 575 S.W.2d 155 (1979).  In sum, I find that Claimant has not met his burden of

proving that his back condition is a compensable one.

B. Whether the remaining issues will be addressed.

The parties have stipulated, and I have accepted, that Respondents have paid all

medical benefits related to his compensable head and neck injuries.  Thus, the additional

treatment he has sought in this proceeding is for his alleged lumbar spine injury.  By the

same token, Claimant at the hearing clarified that the additional temporary total disability
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benefits that are being sought relate to the alleged lumbar condition as well; benefits have

already been paid through July 25, 2010.  The beginning date of the period, December 13,

2011, is the date that he underwent surgery by Dr. Calhoun; while the end date, March 28,

2012, is the date that Calhoun assigned him an impairment rating in connection with the

lumbar surgery.  The attorney’s fee he is seeking is based on the additional temporary total

disability benefits.  Consequently, because I have found that Claimant has not proven that

he sustained a compensable lumbar spine injury, the remaining issues of his entitlement

to additional treatment and temporary total disability benefits, plus a controverted

attorney’s fee thereon, are moot and will not be addressed.

CONCLUSION

In accordance with the findings of fact and conclusions of law set forth above, this

claim for additional benefits is hereby denied and dismissed.
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IT IS SO ORDERED.

________________________________
Hon. O. Milton Fine II
Administrative Law Judge


