
       BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO.  G107567

RACHEL RICHARDSON   CLAIMANT

ACE OF SPADES, d/b/a CATFISH COVE RESPONDENT

ACCIDENT FUND INSURANCE COMPANY                        RESPONDENT

OPINION FILED APRIL 11, 2012

Hearing before ADMINISTRATIVE LAW JUDGE AMY GRIMES, in Fort Smith,
Sebastian County, Arkansas.

Claimant is represented by MICHAEL L. ELLIG, Attorney, Fort Smith,
Arkansas.

Respondent is represented by J. MATTHEW MAULDIN, Attorney, Little
Rock, Arkansas.

STATEMENT OF THE CASE

    On April 3, 2012, the above captioned claim came before the

Workers’ Compensation Commission in Fort Smith, Arkansas for a

hearing on the respondent’s Motion to Dismiss.  The case was

previously set for full hearing on February 28, 2012.  The claimant

was not present at that hearing.  The claimant’s attorney made

several attempts to reach her, to no avail.  The Commission

adjourned for the day at 4:30 p.m. on February 28, 2012 with the

claimant still not attending.  No record was made of that hearing.

The claimant’s attorney asked that the case be held for him to

determine the status of the claimant. The Commission agreed to hold

the file and await the word from the claimant’s attorney.

Subsequently, the respondent’s filed a motion to dismiss on March

1, 2012 (Commission’s Exhibit No. 1 at p. 1).  Once the Commission

had notice of the motion, it was set for hearing.  The Commission



set the case for hearing on April 3, 2012 at 1:00 p.m.  Notice was

sent to both the respondent’s attorney and the claimant’s attorney,

as well as to the claimant on March 6, 2012 (Commission’s Exhibit

No. 2 at p. 1).  The Commission received the certified mail card,

returned from the United State Post Office.  The certified mail

card was signed by a party named “Richardson” (Commission’s Exhibit

No. 2 at p. 2).  Both the claimant’s and the respondent’s attorneys

appeared at the hearing on April 3, 2012;  the claimant was not

present.  

On April 3, 2012, I opened the Commission’s hearing at

approximately 1:00 p.m.  At that time the claimant was not present.

I began the hearing and read the respondent’s motion into the

record.  Upon completion of reading the motion into the record, I

inquired if the respondent had any additional information to add.

The respondent’s attorney added that the respondent’s had asserted

an alternative motion for cause, but since the claimant did not

appear, the driving argument was the motion to dismiss(Record

4/3/2012 at p. 4).  The claimant’s attorney added that he did not

object to a dismissal without prejudice(Record 4/3/2012 at p. 4-5).

The claimant did not appear either before the hearing or at any

point during the hearing. Neither the Workers’ Compensation

Commission in Fort Smith nor the claimant’s attorney had any

contact with the claimant at anytime before or on the day of

hearing.

The respondent’s have moved to have this matter dismissed for

lack of prosecution of the claim under A.C.A. 11-9-702 (a)(4). That



statute requires that a hearing be requested within six months of

the day of filing of the AR-C.  The respondent’s contend, that

under the circumstances and given that the claimant failed to make

himself present for the hearing on February 28, 2012 and

additionally for hearing on April 3, 2012, they are entitled to a

dismissal without prejudice.

From a review of the record as a whole, including all

documents associated with this claim, the respondent’s motion to

dismiss and other matters properly before the Commission and having

had the opportunity to review the respondent’s motion and all

statements by the respondent’s attorney and the claimant’s

attorney, I find that this matter should be dismissed.

ORDER

    Pursuant to the above statement of the case, I have no choice

but to dismiss this claim without prejudice.

    IT IS SO ORDERED.

__________________________________
     AMY GRIMES
ADMINISTRATIVE LAW JUDGE


