
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO. F903764

CLIFFORD RICH CLAIMANT

QUALSERV CORP RESPONDENT

THE HARTFORD RESPONDENT
CARRIER

OPINION FILED MAY 9, 2012

Hearing before ADMINISTRATIVE LAW JUDGE ERIC PAUL WELLS in Fort
Smith, Sebastian County, Arkansas.

Claimant represented by EDDIE H. WALKER, JR., Attorney, Fort Smith,
Arkansas.

Respondents represented by A. GENE WILLIAMS, Attorney, Little Rock,
Arkansas.

STATEMENT OF THE CASE

On February 9, 2012, the above captioned claim came on for a

hearing at Fort Smith, Arkansas.   A pre-hearing conference was

conducted on December 7, 2011, and a pre-hearing order was filed on

December 8, 2011.   A copy of the pre-hearing order has been marked

Commission's Exhibit No. 1 and made a part of the record without

objection.

At the pre-hearing conference the parties agreed to the

following stipulations:

1. The Arkansas Workers' Compensation Commission has

jurisdiction of this claim.

2. On all relevant dates, the relationship of employee-

employer-carrier existed between the parties.

3. The prior opinions are res judicata and the law of this

claim.
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4. The claimant sustained a compensable aggravation of his

COPD.

5. The claimant’s weekly compensation rates are $347 for

temporary total disability and $260 for permanent partial

disability.

By agreement of the parties the issues to litigate are limited

to the following:

1. Temporary total disability from June 16, 2008, to July 14,

2008, and November 21, 2009, to a date to be determined.

2. Additional medical at the direction of Dr. Richard Melin.

3. Attorney’s fees.

Claimant’s contentions are:

“a. The Claimant contends that he is entitled
to temporary total disability benefits from
June 16, 2008 until on or about July 14, 2008
and from November 21, 2009 until a date yet to
be determined.

b. The Claimant contends that he is entitled
to additional medical treatment including by
or at the direction of Dr. Richard Melin and
any physicians to whom Dr. Melin refers the
Claimant regarding his pulmonary problems.

c. The Claimant contends that his attorney is
entitled to an appropriate attorney’s fee.”

Respondents’ contentions are:

“a. Claimant sustained a temporary
aggravation, producing pneumonia, for which he
was successfully treated in June 2008.
Claimant’s current difficulties are the result
of his pre-existing chronic obstructive
pulmonary disease.  The temporary aggravation
was not the major cause of his current
condition, as is required by Ark. Code Ann.
§11-9-114.”
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The claimant, in this matter, is a sixty-year-old male who

suffered a compensable aggravation of his pre-existing COPD when he

was exposed to cobalt dust at the respondent’s place of business.

This administrative law judge entered an opinion on August 11,

2010, with the following findings of fact and conclusions of law,

and order as follows:

FINDINGS OF FACT & CONCLUSIONS OF LAW

1. The stipulations agreed to by the

parties at the pre-hearing conference

conducted on December 16, 2009, and contained

in a pre-hearing order filed December 17,

2009, are hereby accepted as fact.

2. The respondents have failed to prove

their lack of notice defense.

3. The claimant’s employment environment

with the respondent temporarily aggravated his

pre-existing COPD resulting in his current

episode of breathing difficulties beginning

with his hospitalization on June 16, 2008.

ORDER

The respondents shall bear the burden of

the costs associated with the reasonable and

necessary medical treatment related to the

claimant’s compensable aggravation of his

COPD.
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That decision was appealed to the Full Commission who, on

January 26, 2011, filed an opinion which affirmed and adopted the

administrative law judge’s opinion filed on August 11, 2010.  The

Full Commission’s decision was then appealed to the Arkansas Court

of Appeals which issued a mandate affirming the Full Commission’s

opinion of January 26, 2011, on October 11, 2011.

The claimant has asked the Commission to consider his

entitlement to temporary total disability from June 16, 2008,

through July 14, 2008, and from November 21, 2009, to a date yet to

be determined.

The claimant was admitted into St. Edward Mercy Medical Center

on June 16, 2008, after being seen by Dr. Paul Bean for shortness

of breath.  The discharge summary report found at Claimant’s

Exhibit 1, Page 6, shows an admission diagnosis of; “1.

Exacerbation of chronic obstructive pulmonary disease; 2.

Pneumonia; and 3. Nicotine dependence.”  The claimant was

discharged on June 26, 2008, from St. Edward Mercy Medical Center.

A medical record from Twin Cities Medical Center dated July

10, 2008, in part, states:

“History of Present Illness: He was in the
clinic not too long ago because of a recent
hospital discharge.  He came in to establish
care.  We did start him on a variety of
medications and he is here today to go over
those results.  Today, he did state that he
attempted to go back to work, however he is
not doing very well at this.  He is still
getting very short of breath.  He has finished
up most all of his other medications that we
had him on and states that he sees a little
bit of improvement, but he still gets very
winded with any minor activity.”
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The claimant was again seen at Twin Cities Medical Clinic on

July 18, 2008.  The medical record from that visit, in part,

states:

“History of Present Illness: He was in the
clinic in the last week or so because of
continued problems with COPD.  He recently had
a stay in the hospital because of pneumonia.
He has gone back to work.  He is managing
fairly ok, but he is still having a lot of
complications with dyspnea, especially when he
is around the fine powdery materials that his
work will often produce.  He has been using
the oxygen at night.  He does feel that it is
helping him some.  He is still having trouble
with waking in the middle of he night with
severe headache.  He has been using his
inhaler.  He states that he just does not feel
that he is getting any better.”

At the hearing in this matter, the claimant gave testimony

regarding his hospitalization and the visits with Carmen Oxford who

is an APN after his hospitalization and as they relate to his time

off work as follows:

“Q. And were you actually admitted to the
hospital?

A. Yes.

Q. The records indicate that your
hospitalization lasted from June the 16th 2008
until June 26th 2008.  Does that sound right?

A. Yes.

Q. And after that hospitalization, it
appears that you went and saw Carmen Oxford on
July 1st of 2008, just a few days after you got
out of the hospital.  

A. Yes.

Q. Now why did you go to Carmen Oxford?

A. Carmen Oxford is the Mercy Hospital
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Clinic in my area in Mansfield and that was a
follow up appointment.

Q. When you saw Ms. Oxford on July 1st of
2008, were you still off work?

A. Yes.

Q. So you had been off work since you got
admitted to the hospital on June the 16th of
2008, is that correct?

A. Yes.

Q. The records indicate that you saw Doctor
– saw Ms. Oxford again on July the 10th of 2008
and at that point she prescribed home oxygen
therapy.  Do you remember that?

A. Yes.

Q. Did you in fact get oxygen therapy?

A. Yes.

Q. Were you still off work at that point?

A. Yes.

Q. On July 18 Carmen Oxford indicates that
you were using oxygen at night, but that you
had returned to work by then.  Does that sound
right?

A. Yes.

Q. If you saw Oxford on July 18 of 2008 and
you had returned to 
work by then, tell us, when did you go back to
work?

A. It was just a couple of days prior to
that.

Q. Okay, so you were using oxygen at night
and working during the day?

A. Yes.

Q. How was your condition at that point?
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A. Still lacking oxygen.  Just hard to
breathe.

Q. What was your work environment like at
that point?

A. Very dusty, smoky.

Q. Did you continue to work for a period of
time?

A. Yes.

Q. Did you continue to receive treatment?

A. Yes.”

I find that the claimant has proven by a preponderance of the

evidence that he is entitled to temporary total disability from

June 16, 2008, through July 14, 2008, in that the claimant was

temporarily totally disabled from his employment at that time due

to his compensable aggravation of COPD.

The claimant has also asked the Commission to consider his

entitlement to temporary total disability benefits from November

21, 2009, to a date yet to be determined.  At the hearing, the

claimant gave the following testimony regarding this period of

temporary total disability request as follows:

“Q. Did there come a time when you no longer
worked for QualServ?

A. I was laid off.

Q. Okay, my specific question is, did there
come – at some 
point did your employment with QualServ stop?

A. Yes.

Q. What was your condition at that point?

A. Still couldn’t breathe.  Couldn’t –
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getting worse.

Q. Now when you saw getting worse, what does
that mean?  How do you know you were getting
worse?

A. Not improving.  Not improving as far as
being able to breathe and my lung functions
and everything.

Q. Well, how were you different when your
employment with QualServ ended as compared to
when you got out of the hospital?  You said
you got worse.  So if you got worse that means
something changed.  You need to tell us what
changed.

A. It was just a continuing not being able
to breathe because of the air environment in
there.

Q. Now tell us a little bit about the air
environment.  Why would you go back into an
air environment that was bothering you if
you’d already been in the hospital because of
the breathing problems?

A. I had to work.  

Q. Tell us about the work environment.  What
was going on during that period of time as far
as the air environment was concerned?

A. The exhaust system in area on the
machines that I worked on was not operational.
None of the machines were hooked up to the
exhaust system and everything that I did was
dry grinding and it 
produced a very fine dust in the air. 

Q. Now when you say dust, what are you
talking about?  Are you talking dirt or some
other kind of dust?

A. Carbide - metal carbide dust, cobalt.”

On cross examination, the claimant was questioned about his

employment ending in November 2009 with the respondent.  That

testimony follows:
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“Q. Okay, I want to be clear about one thing.
You didn’t leave QualServ as a result of a
health reason correct?  I mean, it was – you
were laid off as a result of lack of work,
isn’t that correct?

A. I left because I could not breathe.  I
was laid off – there’s two issues on that
point.  I was laid in June of 2009 because
their ventilation exhaust system blew up and
they said for my health until they got it
repaired that they would lay me off.  

Q. Tell me why you were laid off November
2009.

A. Because I could not breathe.

Q. It didn’t have anything to do with lack
of available work at QualServ?

A. They had a lack of work.  They allowed me
to continue working because there was a person
there with the same job classification as me
that had less time than me and rather than lay
him off they wanted to lay me off because of
my health problem.

Q. Okay, well – and the reason I wanted to
clarify it’s my understanding that issue had
already been determined that it was – that you
were laid off in November 2009 as a result of
lack of work.  It wasn’t necessarily your
health.

A. It was actually both.  I could not
breathe.  I could not work in the environment
any longer and they had the lack of work, so I
took the lay off to get away from that
environment.

Q. But they were laying people off anyway,
correct?

A. No.”

The first medical record that was introduced into evidence

after the November 21, 2009, date is a medical record from the Red

Bird Clinic dated March 3, 2010.  The claimant testified during
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redirect examination that he had started going to the Red Bird

Clinic because his health insurance had expired and he used his

Indian Heritage card to seek treatment at the Red Bird Clinic where

the claimant was seen by Dr. Richard Melin.  The claimant was seen

on many occasions by Dr. Melin for his breathing difficulties

related to his COPD.  The actual medical records from Dr. Melin are

difficult to read because they are hand written but it is obvious

that the claimant’s treatments generally centered around his

exposure to cobalt and his difficulties with COPD.  However, Dr.

Melin did treat the claimant for other conditions as well.

On January 20, 2012, Dr. Richard Melin’s deposition was taken

regarding this matter.  In that deposition, Dr. Melin was asked

about a document he signed that was made an exhibit to his

deposition.  That deposition was admitted into evidence as

Respondents’ Exhibit 1.  The exhibit marked as Exhibit 1 inside the

deposition states, in part:

“Clifford Rich’s period of temporary total
disability regarding his pulmonary condition
began at least on 24 Mar 10.  Clifford Rich’s
period of temporary total disability has
continued.”

The document also indicates that Dr. Melin’s opinions are

expressed within a reasonable degree of medical certainty and was

signed by him on November 30, 2011.  In the deposition, Dr. Melin

was asked about that document and through his deposition testimony

affirmed that he believed the claimant was temporarily totally

disabled because of his pulmonary condition beginning at least

March 24, 2010.
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It is the claimant’s burden to prove his entitlement to

temporary total disability benefits.  It is his position that he is

entitled to those benefits beginning November 21, 2009, to a date

yet to be determined.  Unfortunately, there is some question as to

whether or not he was laid off by the respondent due to a lack of

available work or his medical condition.  However, I clearly think

that the claimant can prove his entitlement to temporary total

disability beginning March 24, 2010, given the deposition testimony

and medical document signed by Dr. Melin.  Inasmuch, I find that

the claimant is able to prove that he is entitled to temporary

total disability benefits from March 24, 2010, to a date yet to be

determined.

The claimant has also asked the Commission to consider his

entitlement to additional medical treatment at the direction of Dr.

Melin.  In the medical document previously discussed that was

admitted as Exhibit 1 to Dr. Melin’s deposition the following is

stated:

“I have referred Clifford Rich to Dr. Meade, a
pulmonologist in Fort Smith, Arkansas, and in
my opinion Mr. Rich is still in need of
evaluation/treatment by Dr. Meade.”

Again, that document was signed on November 30, 2011, and Dr. Melin

expressed that the opinions stated are within a reasonable degree

of medical certainty.

The medical records submitted into evidence at the hearing in

this matter also include a referral to Dr. Meade, a pulmonologist,

at Sparks in Fort Smith, Arkansas.  That referral is found at Page

45 of Claimant’s Exhibit 1.  During he hearing, this administrative
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law judge questioned the claimant regarding the medical treatment

he received as follows:

“BY THE COMMISSION:  Well, I may have a few
questions and you may have some questions.
What – at some point was some of your medical
treatment paid for through Workers’
Compensation?

A. No.

BY THE COMMISSION:  You’ve never had any
medical treatment paid through QualServ’s
Workers’ Compensation?

A. No.

BY THE COMMISSION:  Maybe it was called Twin City Fire
Insurance or the Hartford.

A. That was the insurance company, I believe
that they had as their Workman’s Compensation,
but they themselves never paid anything on any
of medical because I had to pay with my
insurance – health insurance that was through
QualServ and had to pay the co-payments on
medication and physicians.

BY THE COMMISSION:  I want to be clear.  I
want you to think about this.  Think back, are
you telling me that you’ve never had QualServ
or their Workers’ Comp insurance carrier pay
for any medical treatment related to your
COPD?

A. Not to my knowledge.

BY THE COMMISSION:  Okay, did that spur any
questions from anyone else?

BY MR. WALKER:  None from the Claimant, your
Honor.

BY MR. WILLIAMS:  No, sir, your Honor.”

It appears that the claimant has never received any medical

treatment of any kind that was paid for by the respondents where

ordered to do so by the Commission and the Arkansas Court of
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Appeals through mandate on October 11, 2011.  I certainly believe

that the claimant is entitled to the treatment recommended by Dr.

Melin including a referral to the pulmonologist, Dr. Meade.

This claimant has had a very difficult time due to the

compensable aggravation of his COPD.  It appears that his physical

difficulties have been made worse due to the unavailability of

treatment for his aggravated COPD as ordered by this administrative

law judge, affirmed and adopted by the Full Commission, and

affirmed through mandate by the Court of Appeals.

From a review of the record as a whole, to include medical

reports, documents, and other matters properly before the

Commission, and having had an opportunity to hear the testimony of

the witness and to observe his demeanor, the following findings of

fact and conclusions of law are made in accordance with A.C.A. §11-

9-704:

FINDINGS OF FACT & CONCLUSIONS OF LAW

1. The stipulations agreed to by the parties at the pre-

hearing conference conducted on December 7, 2011, and contained in

a pre-hearing order filed December 8, 2011, are hereby accepted as

fact.

2. The claimant has proven by a preponderance of the evidence

that he is entitled to temporary total disability benefits from

June 16, 2008, through July 14, 2008, and from March 24, 2010, to

a date yet to be determined.

3. The claimant has proven by a preponderance of the evidence

that he is entitled to the additional medical treatment at the
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direction of Dr. Melin which includes a referral to a

pulmonologist.

4. The claimant has proven by a preponderance of the evidence

that his attorney is entitled to a fee in this matter commiserate

with the benefits awarded herein and the Arkansas Workers’

Compensation Act.

ORDER

The respondents shall bear the burden of the costs of medical

treatment at the direction of Dr. Melin for the claimant’s

compensable aggravation to his pre-existing COPD including the

referral by Dr. Melin and treatment of a pulmonologist. 

The respondents shall pay the claimant temporary total

disability benefits from June 6, 2008, through July 14, 2008, and

from March 24, 2010, to a date yet to be determined.

The respondents shall pay to the claimant's attorney the

maximum statutory attorney's fee on the benefits awarded herein,

with one half of said attorney's fee to be paid by the respondents

in addition to such benefits and one half of said attorney's fee to

be withheld by the respondents from such benefits.

All benefits herein awarded which have heretofore accrued are

payable in a lump sum without discount.

This award shall bear the maximum legal rate of interest until

paid.

IT IS SO ORDERED.

_________________________
     ERIC PAUL WELLS
 ADMINISTRATIVE LAW JUDGE


