
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NOS. F403232 (07/28/03) & F711094 (10/16/07)

DONNIE LYNN REDDICK, EMPLOYEE              CLAIMANT

RGB MECHANICAL CONTRACTORS, INC., EMPLOYER                 RESPONDENT #1

ZURICH AMERICAN INS. CO., CARRIER    RESPONDENT #1

NATIONAL FIRE INS. CO. OF HARTFORD, CARRIER                RESPONDENT #2

SECOND INJURY FUND                                                                           RESPONDENT #3

OPINION FILED JANUARY 4, 2012

Hearing before ADMINISTRATIVE LAW JUDGE ANDREW L. BLOOD, on October 7, 2011,
at Jonesboro, Craighead County, Arkansas.

Claimant represented by the HONORABLE M. SCOTT WILLHITE, Attorney at Law,
Jonesboro, Arkansas.

Respondents #1 represented by the HONORABLE DAVID C. JONES, Attorney at Law, Little
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STATEMENT OF THE CASE

A hearing was conducted in the above style claims to determine the claimant’s entitlement

to additional workers’ compensation benefits.  On July 11, 2011, a pre-hearing conference was

conducted in these claims, from which a Pre-hearing Order was filed.  The Pre-hearing Order

reflects stipulations entered by the parties, the issues to be addressed during the course of the

hearing, and the contentions of the parties relative to the afore.  The Pre-hearing Order is herein
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designated a part of the record as Commission Exhibit #1.

Additionally, the parties entered the following stipulations: 1) that the claimant has been

rendered permanently and totally disabled; 2) that the claimant reached maximum medical

improvement on August 17, 2011; and 3) that on December 18, 2007, respondent #2 suspended

the payment of temporary total disability to the claimant.  An Agreed Order was entered on

October 7, 2011, acknowledging the claimant’s permanent total disability status; providing for the

payment of accrued indemnity permanent total disability benefits in lump sum; and reflecting that

respondent #3, the Second Injury Fund, had not controverted the claimant’s entitlement to wage

loss benefits.  Further, an Amended Order pursuant to Ark. Code Ann. §11-9-806, regarding the

disputed temporary total disability benefits and attorney fees, was entered on October 25, 2011.

The testimony of Donnie Lynn Riddick, Mary Lois Reddick, and Gregory Allen Rollins,

coupled with the October 4, 2010, and September 16, 2011, depositions of Dr. Fred Richard

Jordan, along with medical reports and other documents comprise the record in these claims.

DISCUSSION

Donnie Lynn Reddick, the claimant, with a date of birth of July 16, 1954, has an eleventh

grade education.  Regarding his work history prior to his employment by respondent #1, the

testimony of the claimant reflects:

I worked for the City of Marmaduke for - - as a supervisor over the
water, street, and sewer, and maintained it for fourteen and a half
years.  And I worked for Smoot Mobil Homes as a serviceman for
two years before I went to work for RGB. (T. 22).

The claimant commenced his employment with respondents #1 in August 2000.  The claimant

provided a description of his job duties in the employment of respondent-employer #1:
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Oh, well, I run conduit, we pulled wire and wired things up, run an
excavator for digging trenches to put pip in, and then, we roughed
the job in to completely finishing it, to putting receptacles and
lighting and stuff in. (T. 23).

The claimant acknowledged that he had experienced back problems prior to 2003, for

which he had undergone two (2) back surgeries.  The claimant denied that the prior back

surgeries limited his ability to perform his job duties with respondent-employer #1.  The claimant

suffered a work-related injury on July 28, 2003.  In describing the mechanics of the afore, the

claimant testified:

We were caring - - at Jonesboro High School, we were carrying a
transformer up the stairs, and it was slick and we slipped on the
stairs and I fell with it on the steps. (T. 23-24).

As a consequence of the afore, the claimant underwent a third back surgery in 2004.  The

claimant denied that during his employment with respondent-employer #1 from 2000 through

2007, he worked under any limitations or restrictions.  The claimant offered, regarding the kinds

of physical demands of lifting, bending, and stooping that he routinely discharged in his job duties

during his employment with respondent-employer #1:

Up until 2003, you know, we carried big rolls of wire, fifty to a
hundred pounds, but we - - more than one person would pick it up,
and we’d pull wore through the pipe with rope, which, you know, a
lot of time, if it was big wore and stuff, we had pullers to pull it
with, and - - (T. 24).

The claimant denied having any physical restriction placed on him by a doctor before 2003.  

The claimant was treated by Dr. Lovell in connection with the July 28, 2003, work-related

back injury.  The claimant was released to returned to work following the 2003, work-related

injury in 2005.  Regarding his resumption of work in March 2005, the claimant’s testimony



4

reflects:

I was on light duty, just putting in receptacles, switches, for about a
month to six weeks, I believe, it was before I went back to running
pipe and climbing ladders and did my ordinary duties, hanging
lights. (T. 25).

The claimant’s light duty restrictions ended in 2005, as did his discharge of light or restricted

duties.  The testimony of the claimant reflects that the only limitation he placed on his work

activities between April 2005 and October 2007, was refraining from lifting heavy loads of wire to

unroll.  

The claimant was questioned regarding a July 2004 office note of Dr. John Brophy.  The

claimant acknowledged seeing Dr. Brophy during the afore period, however denies experiencing

any symptoms attributable to the middle part of his back in July 2004.  Further, the claimant

denies receiving medical treatment for the thoracic area of his back, T9-10, following the July 28,

2003, work-related accident.  

The claimant confirmed that in April 2005, he was referred by respondent-carrier #1 for a

second opinion with Dr. Fereidoon Parsioon, which was after he had returned to work.  The

claimant testified regarding the problems or difficulties that he was experiencing at the time of his

April 11, 2005, evaluation by Dr. Parsioon:

Well, I still was having a problem in my lower back, where the
fusion - - they done the fusion, and it was just a - - an aching pain
that was, you know, constantly.  It wasn’t - - after you work all
day, it was pretty bad, you know, as far as being uncomfortable, but
it was just like - - almost like bone to bone rubbing, and - - (T. 27).

The claimant denies having numbness, pain, or tingling attributable to any thoracic problem – 

thoracic myelopathy, in connection with a disc bulge at T9-10 –  at the time of his evaluation by
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Dr. Parsioon.  The claimant denied that any of the problems that he was experiencing in April

2005, prevented him from doing anything at work other than heavy lifting.  The claimant worked

a forty hour work week during the 2005 time frame in his employment with respondent-employer. 

The claimant added that the only time he missed from work during the afore period was when he

went to Memphis to see his pain management doctor.  

The claimant acknowledged receiving treatment under the care of Dr. Charlotte A.

DeFlumere.  While the claimant testified that he did not remember Dr. DeFlumere placing

restrictions on his employment duties, he testified that if she restricted his work to eight hours a

day in July 2005, he did not necessarily abide by it, noting that sometimes he worked overtime. 

The claimant asserts that he was able to work overtime occasionally after July 2005.  In terms of

his ability to perform his regular job duties following the 2003, injury and subsequent surgery, the

claimant’s testimony reflects:

Just about everything I had always done, except for lifting anything
real heavy.  I wouldn’t get on anything like that. (T. 29).

The claimant testified regarding medicines that he was taking in July 2007, which included

Lortab, Xanas, and Effexor, as well as a couple of others.  As to the problems that he was

experiencing that necessitated him taking the afore medications, the claimant testified:

It was just, you know, the - - I had this pain, and by the time you
work all day, climb ladders or whatever you done to bo your day’s
work, you know, when you get home, you were - - my back was
hurting, and take some pain killers and lay down and rest and get
up and go back to work the next day. (T. 30).

The claimant testified that his activities away from work during the 2007 time period include

mowing lawn with a riding lawn mower as well as just about anything else, to include helping his
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wife around the house.  The claimant denied limiting his physical activities away from work in

2007 prior to his October 2007 accident.  The claimant noted that he drove and did not have

difficulty sleeping at night.  Additionally, the claimant’s testimony reflects that he enjoyed the

hobbies of hunting and fishing in late 2006 and early 2007.  The claimant offered that he was able

to hunt deer in 2006 without pain:

Oh, yes.  You know, it’s just - - you had - - I had a - - my - - I had
a pain all the time, but it wasn’t something that you couldn’t live
with, you know, and take the medication.  But, you know, it’d just
- - I could not go and, say, pick up a hundred-pound box over
there.  I wouldn’t even try it, because that would just be asking to
be injured. (T. 31). 

The claimant was questioned regarding a visit to Dr. DeFlumere and a  July 30, 2007, pain

diagram identifying pain in his lower back radiating down his left leg into his foot, as well as

burning and numbing with nothing relieving the symptoms.  The testimony of the claimant

reflects, regarding his recollection of what he was experiencing at the time of the afore:

Well, it was just from being - - like, working, you know, I’d just - -
you go home, you’re - - you know, you’re trying to stand on
ladders quite a bit of the day, you walk - - make several trips, and
you just - - I had this pain in my lower back, go down my leg and
my feet was burning and stuff, and it was just - - you know, if you
didn’t - - if you didn’t get out and work and do anything, it wasn’t
as bad.  If you laid around all weekend, it wasn’t near as bad.  If
you get up and you go to work, and it was - - made it worse,
because you were more active and standing up all the time. (T. 32).  

The claimant testified that he did not miss any significant work during the afore period.  

The claimant was seen by Dr. Michael Lack on October 17, 2007.  The testimony of the

claimant reflects, regarding the occurrence of an event on October 16, 2007, resulting in the afore

visit:

I was coming off of a scaffold and I slipped and fell.  My left leg
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went through the rung of the ladder-type of thing and I come down,
and it just jolted with a hard twist, and I was trying to pull myself
back up, and my son run over there and raised me up and pulled my
leg out. (T. 33).

The claimant testified that his son was working with him at the time.  The claimant did not fall all

the way to the ground in the accident, explaining, “because my leg caught in the scaffold and

stopped me”.  The claimant testified that he was suspended in the air for a while hanging by his

leg.  The testimony of the claimant reflects regarding the change in symptoms he experienced

following the October 16, 2007, accident:

When he got me up to where I could stand up, and took me off
there, I was in extreme pain.  I couldn’t stand up straight, and I just
- - walk was just, you know, really humped over bad.  I could not
even straighten up to walk.  And the pain was - - it was just like - -
it’d shoot from the center of my back down, and it was just like at
times, it would just put enough pressure that your leg would fold
up with you.  You know, you didn’t have the trouble.  Sometimes,
you would just - - (T. 33-34).

The claimant testified that at the time of the October 16, 2007, accident he was on the scaffold

running pipe down in blocks.  The claimant offered that a the time he was working four days a

week, ten hours per day.  Other than the limitation on lifting heavy weights, the claimant

maintains that he was not working under any other restrictions. 

The claimant has not worked since the October 16, 2007,accident, explaining that he is

physically unable.  Regarding the afore, the claimant testified:

I couldn’t stand up.  I couldn’t wash dishes, you know. I slept in a
recliner for - - from the time I got hurt until I had surgery in
August. 

2010.  And I mean, I just couldn’t - - I wasn’t able to do anything. 
I couldn’t be up very long.  Couldn’t walk very far.  Couldn’t stand
up straight.  And just lie you was to - - try to help out around the
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house, I couldn’t sweep, because it would just - - you know, the
pain wold be so - - get so severe, I couldn’t stand it. (T. 35).

The claimant characterized his pain level, on a scale of 1 to 10, at 4 or 5, and possibly a 6 when he

“had to work a little harder”before the October 16, 2007, accident.   Following the October 16,

2007, accident the claimant placed his pain level at 8 to 10.  The testimony of the claimant

reflects, with respect to the frequency of his pain and symptoms following the October 16, 2007,

accident:

It was just - - I had a continuous pain going down my legs, more on
the left than the right at that time.  And then, there would be times
that it’d just be shooting pains that felt like it was going to just
blow the end of my toes off sometimes.  I mean, it would hurt so
bad, I just - - you know, you just couldn’t - - think you could not
stand it. (T. 36).

The claimant added, regarding the impact of the October 16, 2007, accident on the strength in his

legs:

As far as holding me up and walking very far, you know, I just - - I
just didn’t have it.  Just couldn’t - - (T. 36).

The claimant offered regarding his use of the cane and other assisting walking devices since the

October 2007:

I’ve had a cane full-time since - - I think, it was in April and May of
2008, and I used one part-time in between then, when I would get
out. (T. 36).

The claimant testified that he has been unable to walk long distances since October 2007.  The

claimant testified regarding other activities of daily living that are affected by his current back

condition:

Well, there’s no hobbies I can do.  I can’t mow the yard.  I can’t
help my wife in the house, not even just to wash dishes, and we
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can’t even sleep in the same bed, because our bed is too hard, and
we’ve have no relationships in the last four years because of this.  It
has totally changed that, and it’s just - - you know, it’s just - - I’ve -
- for little over two and a half years or a little over, I laid in a
recliner, because that was about all I was able to do. (T.37).

The claimant acknowledged that his medication has been changed by back and forth by

Dr. DeFlumere over a period of time.  The claimant testified that he did not get any real relief

from the pain before he was seen by Dr. Jordan.  The claimant confirmed that Dr. Jordan

performed procedures in August 2010 and January 2011.  The claimant was aware that Dr.

Jordan diagnosed a herniated disc in his thoracic spine.  The testimony of the claimant reflects that

prior to the afore, under the care of Dr. Jordan and Dr. Garlapati, a dorsal column stimulator was

placed in his back, however it did not help alleviate his pain.  Regarding the dorsal column

stimulator, the claimant testified:

It - - it burnt me in the lower area of my stomach for some reason
or another, and it was - - I know it’s hard - - it feels like your - - the
meat under your skin was on fire. 

They put it in my left hip, but actually, that was the control unit,
which the cables were run up the center of your spinal canal an put
on the nerves.

I had a control that could turn it up or down or off or - - and to
recharge it. (T. 38). 

Since the dorsal column stimulator did not help with the claimant’s pain issues, the device was

removed by Dr. Jordan, at which time a thoracic herniation was found and repaired in January

2011.   The testimony of the claimant reflects, regarding his symptoms since recovery from the

January 2011, surgery:

Well, I don’t have the pain that I had before.  I have a tingling and a
numbness in my legs, but it’s nothing like - - you know, it’s not
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nothing that’s out that you can - - it hurts you real bad, you know. 
It’s like - - I’m trying to stay on the pain medication.  I still have the
numbness my legs.  I have a little bit of pain in my left hip.  No pain
in my upper back, and I just have the numbness and tingling in my
right and left foot and legs, kind of like when your hand goes to
sleep, that tingling. (T. 39).

The claimant’s testimony reflects that he does not feel that he can work and that he cannot

do any sort of heavy lifting.  The claimant estimates that the farthest he can walk comfortably with

the cane is about100 yards, and that the longest he can sit comfortably is about thirty minutes.  

The claimant confirmed that in July 2007, prior to the October 16, 2007, accident he was

taking multiple pain medications, including Effexor, Lidoderm patches, Avinza, and Lortab. 

Regarding his present pain medication regimen, the claimant testified:

I take a - - I still take Avinza, the lower amount, and I take Keppra
and Lansoprazole for my stomach, because the medication I was on
caused me to have irritations in my stomach, and I take a Morphine
pill at night with a Xanax. (T. 40).

The claimant is taking less medication than before the October 16, 2007, accident, and he is no

longer seeing Dr. DeFlumere.  The claimant’s present pain medication is being prescribed by Dr.

Butch Garlapati, in North Little Rock.

The testimony of the claimant reflects that since the January 2011 surgery, he has

experienced changes in his activity level around the house:

Oh, I can get around and walk a little better more than I did.  And I
can - - and I get i the vehicle and drive to the Post Office about
every day or I can go up to the Dollar Store and pick up a few
things and put it in the basket and push it out to the truck, and stuff
like that.   Just minor stuff. (T. 41).

The claimant noted that he is still unable to sleep in a normal bed.  The claimant offered regarding

the afore:
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Well, I sleep in a half bed that’s - - I guess you’d say about half
wore out, because we bought a new bed the other day, and it was
one of the softest they had, and I - - the second night, I had to get
out of it.  So, I don’t know what I’m going to do to find to sleep
on. (T. 41).

The claimant testified that he was able to stop sleeping in the recliner following the August 2010,

surgery by Dr. Jordan, when the dorsal column stimulator was put in.  The claimant added,

regarding his sleeping arrangement:

It was after the surgery that I had in January [2011], I have to lay
down - - well, I could lay down on my side or flat on my back. (T.
42).

After the January 2011, surgery, the claimant was able to sleep in a bed.  

The claimant provided an overview of his present normal day:

Well, I usually get up in the morning and I take my medication and
get dressed.  I’ll get in the recliner and watch TV for a while, and
I’ll get up about 9:00 or 9:30 and 10:00 and go to the Post Office,
and I come back, and I may go out to the outbuilding and sit in a
chair out there a little while.  Then, I’ll go back in the house and sit
in the recliner and get my legs up.  That’s pretty well my day. (T.
42-43).  

The claimant testified regarding the consequences he experiences when he pushes his activity level

beyond the afore:

No.  I try - - I try walking more.  If I really get out and walk very
much, I’ down for, like, two days.  If I’ve been up and been busy,
like, walking around all day long and stayed up quite a bit, standing
and sitting, I’ll be down in bed for two days. (T. 43).

The claimant was approved for Social Security disability benefits in May 2008, and commenced

receiving checks in August 2008.  

The claimant distinguished his pain complaints and symptoms before and after the October
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16, 2007, accident:

Before 2000 - - I mean, before the 2007 injury, I had a - - ever
since they done the fusion on me, I had just pain right here, (witness
indicating), the bones were rubbing together in there.  It’s hard to
explain, but it just feels that way.  The more you move, the more
you climb ladders, stand up and down, whatever, you know, it
makes it worse.  You agitate it.  So - - but it wasn’t enough that I
couldn’t go to work every day, and I thought, done a good job. 
Well, in 2007, when the accident happened, you know, I could not
even stand up straight.  As I started walking, the pain was shooting
pain down through my hips and in my legs.  I mean, it was just
something almost unbearable.  And as y’all know, Dr. DeFlumere
had me on quite a bit of mediation.  So - - but it never left - - you
know, I laid around all the time, and it got easier, but it never left
until after they done the thoracic surgery in January of 2011.(T.
44).

In explaining how his symptoms eased between the October 16, 2007, accident and the January

2011, surgery, the claimant testified:

Yeah, because I just laid there, you know.  I didn’t get up and try
to move or try to do anything.  Most of the time I just laid there in
that recliner, and that’s the way I spent my days for pretty much
every day. (T. 45).

The claimant characterized the decrease in his pain following the January 2011 surgery as

“tremendously”.   The claimant described the impact of the two (2) injuries – July 28, 2003 and

October 16, 2007– on his life:

Well, it’s - - the last one’s had more than the ‘03, because the ‘03, I
was able to go back and work and, you know, and support my
family.  I had a good job, and I had a good paying job, and I had a
good company to work for; and then in ‘07, you know, you go
from working to nothing, and it’s just - – you don’t - - and then,
you get cut off from your workman’s com, and you have no income
coming in.  You start selling everything that you don’t have to have
just to try to pay your bills to keep your house.  It’s been very
emotional, very stressful, and it’s just - - you just live - - you know,
a lot of times, people don’t believe this, we don’t have time - - we
don’t have enough money to buy groceries a lot of times.  By the
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time we pay our utility bills and house payment, and all of our
insurance and stuff, it’s just – and the Church has went in and give
us groceries and brought us groceries and stuff, and it’s been really
rough.  And I’m a person that’s always worked hard and provided
for my family and, you know, it really your pride when you’ve got
to get down and just say, “Bring us some food,” and ask for help.
(T. 45-46).

During cross-examination, the claimant confirmed that in the October 16, 2007, accident,

he fell backward of a scaffold, and wrenched and jerked his back in the process.  The claimant

testified that he could not physically lift himself back up, so his son had to help him off of the

scaffold.  

The claimant acknowledged that respondent-carrier #1 paid workers’ compensation

benefits in connection with the July 28, 2003, work-related injury to his low back.  Further, the

claimant confirmed that respondent #1 continued to pay for his treatment under the care of Dr.

DeFlumere until 2007, as well as afterward for a while.  

The claimant testified that respondent-carrier did pay for initial medical treatment

following the October 16, 2007, accident, before eventually denying the claim.  The testimony of

the claimant reflects that after the afore, respondent-carrier #1, with a reservation to seek

reimbursement, came back in and started paying medical bills.  

The testimony of the claimant reflects that following the July 28, 2003, compensable low

back injury, he was released to return to work in March 2005, and continued doing so until

October 16, 2007.  Further, the claimant testified that during the afore period he lifted up to fifty

pounds at various times in the discharge of his employment duties.  The claimant testified that

times during the afore period, March 2005 through October 2007, he sometimes work up to

seventy hours a week.   The testimony reflects that while the claimant was a superintendent or a
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supervisor on the job site, he was a working supervisor performing manual physical labor.  The

claimant testified that he was able to preform ninety percent of his job duties between his March

2005 release and the October 16, 2007, accident.  

The claimant testified that the doctors that he saw after the October 2007, accident, to

included Dr. Lovell and others, were focus on his old low back injuries.  The claimant maintains,

regarding the afore, that he doctors that his post-October 16, 2007, complaints were different. 

The testimony of the claimant reflects that the afore continued in 2007 and 2008.  The claimant

testified that it was not until all the additional testing that Dr. Jordan found the herniation at the

T10-11 disc.  The claimant testified that while there was a T9-10 issue present, he was not aware

of it.

The claimant has had numerous surgeries on his low back prior to the July 28, 2003,

incident.  After the October 16, 2007, accident, the claimant’s surgery involved his upper back. 

The claimant had no recollection of discussion regarding a dorsal cord stimulator while obtaining

treatment in 2005, although the medical records do make mention of same as a possible option.

(T. 53-54).

The claimant offered, in terms of the straw that broke the camel’s back, as between the

July 28, 2003, injury and the October 16, 2007, injury:

Well, I was able to work every day until I fell, and after that day,
I’ve not been able to do nothing.  So, to me, it - - when I fell on
August [October] 16th in 2007, that’s when it done the damage
because I’ve never been at work ever since then, and I’m not the
kind of person to get out here and try to get on welfare or nothing
else, because I’ve always had good jobs and tried to make people a
good hand, and I was always proud of my work. (T. 56).

The claimant attributes all of his medical treatment received since the October 16, 2007, accident
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to injury growing out of same.  

During cross-examination on behalf of respondent-carrier #2, the claimant confirmed that

it has always been his practice to give an accurate history of his complaints when going to the

doctor.  The claimant testified that the first time he experienced pain in his upper back – thoracic

spine area– was following the October 2007 accident.  Regarding the afore, the claimant added:

Yes, where I’ve had severe pain in that area.

As far as I can remember it its. (T. 60).

The claimant testified that he was not aware that he had been diagnosed with having a thoracic

herniated disc three (3) years before the October 2007, accident.  The testimony of the claimant

reflects:

The only thing that I was aware of, I thought, was the - - you
know, where they fused me together in the lower part of my back.
(T. 61).

The claimant testified that he was not aware that Dr. Abraham shot an MRI in 2004, reflecting a

large herniated thoracic disc.   Responsive to a July 14, 2004, visit to Dr. Abraham reflecting a

complaint of pain in his lower thoracic area, the claimant maintains that the pain he was

experiencing at the time was at his belt line. (T. 61).  The claimant testified that he had no

recollection of telling Dr. Abraham during a July 23, 2004, visit that he had thoracic pain.  

The claimant acknowledged that he sees Dr. Clarence Kemp at Paragould Doctor’s Clinic

sometimes when his family doctor is not in.  The claimant testified that he did not recall telling Dr.

Kemp during an August 2004 visit that he was having severe low back pain and thoracic pain. 

The claimant offered that he did remember the low back pain but not the thoracic pain.  The

claimant denied telling Dr. Kemp during the August 2004, visit that he was going to have surgery
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on his thoracic spine.  Regarding Dr. Kemp’s role in his treatment plan, the claimant testified:

No, he was just a guy that my regular doctor was gone, and he
would just take - - a physician that was there to see me that day. (T.
63).

The claimant underwent lumbar fusion surgery in August 2004, in connection with the

July 28, 2003, compensable injury.  The afore was the claimant’s third surgical procedure.  The

claimant acknowledged that he may have told Dr. Lovell in February 2005 that he was having left

leg pain at a level of five all day.  The claimant has no recollection of having any thoracic pain

from January 2005 until his October 2007 fall.

The claimant maintains that he returned to work the last of March 2005.  The claimant

confirmed that when he returned to work he was taking the Percocet two times daily;

Hydrocodone three times daily; Soma three times daily, Oxycontin two times daily and another

dosage of OxyContin one time daily.  The claimant added that he did not take the Soma very long

because he could not take it.  

The claimant acknowledged seeing Dr. DeFlumere for the first time on May 2, 2005.  The

claimant disputed the contents of the May 23, 2005 report of Dr. DeFlumere regarding the

amount of work he was able to do, insisting that he was working forty hours a week.  (T. 66-67). 

The claimant offered:

I know your are, sir, but I - - to the best of my knowledge when I
went back to work in 2005, about the only days I missed work was
going to Memphis to see her. (T. 67).

The claimant confirmed completing a questionnaire regarding pain during his visits to Dr.

DeFlumere. (T. 67-68).  The claimant was continuing to see Dr. DeFlumere up until his October

16, 2007, fall.
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The claimant concedes that after the returned to work in 2005 following the July 2003

accident, he was still having problems, for which Dr. Lovell sent him to have a lumbar epidural

steroid injection by Dr. Green in December 2005.   The injection was done on the claimant’s low

back.  By the time of the epidural steroid injection the claimant’s primary problems were low back

pain and left leg pain.  Regarding Dr. DeFlumere’s rotation of medications, the claimant testified:

She was just trying different things to see what would work
medication-wise.  But al the medication I couldn’t take a full
prescription of, you know, she would give me.  I would take them.
(T. 69).

The claimant acknowledged that he continued to experience a lot of pain between 2006 and 2007,

until his fall on October 16, 2007.  The claimant does not dispute the contents of the July 30,

2007, office note of Dr DeFlumere regarding his symptoms during a visit of the same date. (JX

#1-B, p. 95-96).  The claimant concedes that during July 2007, he was “probably worse at that

time”. (T. 70).  The claimant denies that he was thinking of retiring during the July 2007 time

period.

The claimant denied that his wanted him to stop working in July 2007, when the was fifty-

three years old because of residuals of he back injury:

No, sir, my wife was not on my case about stopping working.
She asked me to slow down.  There wasn’t no nothing said about
stopping working.  They knowed our - - we couldn’t stop until I
was at least sixty-three. (T. 71). 

The claimant confirmed that during the October 16, 2007, accident, his foot went through

a hole in scaffold, he fell backward and managed to grab onto something so that he did not fall

completely, and that the back of his head hit the scaffold.  The claimant further explained

regarding the location of his son as the time of the accident:
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He was coming across the - - from the job site up to where I was
when I fell. (T. 72).  

The testimony of the claimant reflects that his son was fifteen or twenty feet away, and ran over to

help him. 

The claimant maintains that he was seen by Dr. Lack on October 16, 2007, in connection

with his accident of the same date, contrary to the October 17th date on the report.  As far as

reporting complaints of low back pain at the time of his visit to Dr. Lack, the claimant offered:

I was hurting so bad from in here all the way down., (witness
indicating), that I just was, you know - - it’s hard to say when
you’re hurting. (T. 73).

The claimant acknowledged seeing Dr. Lovell on November 2, 2007.  The claimant testified that

in addition to complaining of having back and left-leg pain with a little right-leg pain, he also

mentioned that he was hurting in his upper back.  The claimant testified that he was again seen by

Dr. Lovell on November 14, 2007, at which time Dr. Lovell recommended an S1 lower lumbar

nerve block, which was performed.  The claimant maintains that the afore procedure did not

work.

The claimant was seen on November 21, 2007, by Dr. DeFlumere.  The claimant asserts

that he relayed his complaint of thoracic pain to Dr. DeFlumere during the visit.  Regarding the

afore, the claimant testified:

Yes.  I told every doctor that I went to, and Dr. Jordan is the only
doctor that checked me in the upper area. (T. 79).

The claimant acknowledged that the pain diagram that he completed during the November 21,

2007, visit to Dr. DeFlumere reflects regarding the location of his pain:

Well, that starts right between the cheeks of my butt.  I don’t know
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why I done that.  I mean, does it look like to you it starts there? (T.
75).

The pain diagram drawings are included in the record of Joint Exhibit #1B at pages 78, 99, 104,

and 117.   

The testimony of the claimant reflects that in December 2007, Dr. Green injected the

claimant’s left S1 nerve root, in the lower lumbar area.  While Dr. Lovell wrote in his December

10, 2007, that the injections helped temporarily, the claimant testified:

It quit when we got - - before we got across the river bridge,
coming back into Arkansas, is when my pain started back.

And that’s what I reported to him on - - (T. 77).

The claimant was questioned regarding a March 26, 2008, letter Dr. DeFlumere wrote to

respondent-carrier #1, regarding the symptoms he was reporting. (JX#1B, p. 131-132).  The

claimant confirmed that the recitation of symptoms reflected in the letter was accurate.  The

claimant acknowledged being referred to psychological testing in February 2009, however

testified that he was not told of the test rests.

The claimant confirmed that he underwent a thoracic CT scan on June 28, 2009. (JX #1B,

p.162-A). On September 14, 2009, the claimant was seen by Dr. Brad Thomas, a Little Rock

neurosurgeon.  The claimant maintains that he was not informed by Dr. Thomas that the thoracic

CT scan did not disclose any herniated disc. (JX #1B, p. 163-166).  The claimant does not dispute

the pain questionnaire he completed during his September 14, 2009, visit to Dr. Thomas in which

he described his pain as a sharp pain going from the middle of his to his toes. (JX #1B, p. 169). 

The claimant maintains that his pain was in the lower part of his upper back.  (T. 81-84).

The claimant’s testimony reflects that he first saw Dr. Garlapati in March 22, 2010.  The
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claimant offered, regarding his initial contact with Dr. Garlapati:

He changed my medications, because he said the medications I was
on - - I was taking as many as I was - - “Surprised me I wasn’t
already been dead,” his exact words he said.  So, he cut my
medications in about half. (T. 84).

The claimant confirmed that Dr. Jordan implanted a dorsal column stimulator in August 2010, and

had to re-operate on him because he developed a hematoma.  The claimant testified that he was

not aware that Dr. Jordan first provided a diagnosis of reflex sympathetic dystrophy or chronic

regional pain syndrome regarding his complaint.  The testimony of the claimant reflects, regarding

his medical treatment by Dr. Jordan:

I mentioned to him that I had problem.  I called my upper back is
where I showed you, and in January it when he - - we discussed it,
and he run a myelogram to check it, and that’s when he found that I
had a ruptured disc at T9-10 or whatever. (T. 85).

The claimant acknowledged that he was having right leg symptoms before Dr. Jordan implanted

the dorsal column stimulator.  The claimant testified that his right leg problems got a lot worse

after the dorsal column stimulator was implanted.  The claimant added, regarding the afore:

Well, actually, my right leg is worse.  It’s when I - - after I had
surgery, I had on use of my legs; more or less paralyzed from the
waist down.  My wife was - - (T. 85-86).

The claimant continued:

I wasn’t either.  When he implanted the stimulator is when I lost the

use of my legs. (T. 86).

The claimant complained of numbness from his waist down, a symptom that he had not previously

experienced, which turned out to be the hematoma.  The testimony of the claimant reflects that

after Dr. Jordan re-operated on him to address the hematoma, later performed a myelogram which
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disclosed a disk herniation at T10.  The claimant testified that he was unaware that the herniated

disc was at the site where Dr. Jordan had operated to implant the electrode for the dorsal column

stimulator.  

The claimant acknowledged that he has a bladder problem, for which Dr. Jordan assigned

an impairment rating.  The testimony of the claimant reflects that he discussed the bladder

problem with Dr. Jordan.  Regarding his bladder difficulty, the claimant testified:

Yes, I don’t - - can’t pee well sometimes.  It’s hard to go
sometimes.

Well, it feels like I need to go quite often, and you know, I can
drink a half a class of soda and I feel like I need to go to the
bathroom, and I go and I - - there’s nothing, you know; drip pee.
(T. 87).

The claimant was not referred to a urologist for testing by Dr. Jordan.  The claimant was also

assigned an impairment for the claimant’s sexual problem.  The testimony of the claimant reflects

that he was questioned by Dr. Jordan regarding his sex life.  The claimant confirmed that he was

not referred by Dr. Jordan for testing regarding his sexual functioning.  Finally, the claimant was

rated by Dr. Jordan regarding a gait problem or his difficulty walking.  The claimant offered

regarding his interaction with Dr. Jordan about his walking difficulty:

I just told him about how far I could walk. (T. 88).

The testimony of the claimant reflects that Dr. Jordan relayed that he thought the claimant had

hurt his spine when he fell on October 16, 2007.  The claimant denied that he is relying of Dr.

Jordan’s opinion in assessing his injury from the October 16, 2007, accident:

No, sir.  When I fell off that scaffold and I couldn’t walk straight,
and I couldn’t- - wasn’t able to get it where it would work, that
was when I got hurt.  I worked every day up until then, done my
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job. (T. 89).

The claimant maintains that he mentioned his thoracic problems to the other doctors following the

October 16, 2007, accident, although he has no recollection of mentioning any thoracic problems

back in 2004.  

The claimant went on Medicare in 2010.  As to whether Medicare has paid for any of his

medications or treatments, the claimant testified:

When I was put in rehab after the surgery in August of 2010, we
couldn’t get an answer from Workman’s Comp who was going to
pay; so, they turned it in on my Medicare. (T. 90).

During further direct examination, the claimant explained that during the 2005-2006 time

period when he was working he limited his medication intake during the day in order to be able to

work:

I cut on - - I just cut back on, you know, what I was able to work
with and maintain full - - where I could think, you know, and do my
job right. (T. 91).  

The claimant testified that he did remember going over to Diagnostic Health in Memphis and

undergoing an MRI on November 14, 2007.  The November 14, 2007,  MRI was requested by

Dr. Lovell, and the report noted,”previous lumbar spine fusion surgery, middle and lower back

pain”.  (JX #1B, p. 113).  The claimant’s testimony reflects that only he only received an MRI of

his lower lumbar spine during the November 14, 2007, testing, and that his thoracic spine was not

addressed.  

The claimant was questioned regarding the impact on his legs following the dorsal column

stimulator implant, and particularly his right leg:

It - - what’s caused my leg to be worse, is we were getting out of
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the car from therapy, and my leg went under the car as she was
trying to get me into the wheelchair, and which I did not know, and
it twisted my knee, and which it didn’t hurt, because there was no
feeling there.  And I mentioned it them at rehab and everything, not
meaning they ought to check it, but they went ahead and kept doing
therapy and stuff and until the feeling came back is when the
problem really started.  You know, that’s what caused me to have,
you know, some problems walking now, and I’ve a lot of
numbness.  But I’ve got numbness in both legs down to the bottom
of my feet from the waist down.  It’s not continuously bad all the
time, but if you’re up and move moved around a lot during the day,
you know, it gets worse at night, you know.  And when you sit
down, it just really - - you know, just like if you get up and work all
day long, you’re exhausted, you know.  Just like me moving,
walking, and maybe standing or going to town and being up there
on my feet would be the same way.  (T. 92-93).

In further cross-examination by respondent #1, the claimant testified that he did not recall

discussing any thoracic issues during the April 11, 2005, visit with Dr. Parsioon.  The claimant

further testified that Dr. Parsioon did not discuss with him the comment of no signs of thoracic

myelopathy or problems related to the thoracic disc, as reflected in the April 11, 2005, report. (JX

#1B, p. 64C-64F).  The claimant offered that Dr. Parsioon provided a second opinion on his

fusion.   The claimant confirmed that the disc bulge at T9-T10, mentioned in the April 11, 2005,

report of Dr. Parsioon is different from the site where Dr. Jordan performed surgery at T10-11.

Mary Lois Reddick, the claimant’s wife of thirty-five years, testified that the claimant was

a workaholic, noting that he sometimes helped her around the house.  Regarding the afore, Mrs.

Reddick testified:

He would wee eat, you know, things that was harder for me to do. 
And he very seldom done dishes until I got a dishwasher, but he’d
do anything I asked him to, you know. (T. 98).

Mrs. Reddick continued regarding the claimant’s work habit in the 2005-2006 time period:
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2005 and ‘6, now I’m - - my mental status isn’t just right, because
of a stroke I had a couple of years ago; so, we had divorced, and
then, remarried in ‘05, and that’s when - - that was about the time
he got hurt. (T. 98).

Mrs. Reddick testified that before 2007 the claimant worked forty to fifty hours a week.  Mrs.

Reddick confirmed that the claimant would not lift anything that was extremely heavy.  Mrs.

Reddick offered that following the October 2007, accident their lives fell apart.  Mrs. Reddick’s

testimony reflects that she observed the claimant’s activities following the accident.  Mrs. Reddick

offered testimony regarding the impact of the October 2007, accident of the claimant on the

marriage and life:

We sit there - - I get up - - I always get up in the mornings.  He
slept in the living room on a bed, and I slept in my bed, our bed,
and he was on so much medication, I was just - - I didn’t sleep,
because I was afraid I wouldn’t hear him, and I was afraid I would
wake up and find him dead.

I was scared.  There was mornings that I wouldn’t even want to get
up our of bed, because I was afraid I’d find him dead, because this
color was gray.  I mean, we haven’t had any kind of sexual relations
since - - you know, five years.  You know, and I guess, I just - - it
hurts me, because it hurts him, because he’s lost that part of his life.
(T.99-100).

As far as the claimant’s ability to perform other normal activities like driving or mowing the yard

since October 2007, Mrs. Reddick testified:

No, he can’t do anything like that.  You know, he just - - he wants
to so bad, but I’ve watched him, and he just can’t do anything like
that. (T. 100).

Gregory Allen Rollins testified that he has been employed by respondent-employer for

twelve to thirteen years, which included the entire duration of the claimant’s employment for

same.  Mr. Rollins was the claimant’s supervisor beginning in 2006.  Mr. Rollins corroborated the
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claimant’s testimony regarding his physical ability to perform his job and to discharge almost

every aspect of the job from 2005 to 2007.  The testimony of Mr. Rollins reflects that he did not

hear the claimant complaining about back problems or any issues between 2005 and the injury of

2007.  Mr. Rollins saw the claimant at least once or twice a week out on the job sites.  

The parties obtained the deposition testimony of Dr. Fred Richard Jordan on two (2)

separate occasions, October 4, 2010, and September 16, 2011.  Dr. Jordan specializes in the are

of neurosurgery, having completed his training thirty-one years earlier.  During the October 4,

2010, deposition Dr. Jordan was questioned principally about causation, objective findings

attributable to the October 16, 2007, accident, and the implantation of a dorsal column

stimulator.(RX1).  The testimony of Dr. Jordan reflects that he first saw the claimant in June/July

2010.  Regarding the history provided to him by the claimant, Dr. Jordan testified:

     Well, he made it rather clear that he had old problems, that he
had had spinal surgery to include a fusion before, and he also made
it clear to me that he had been back to work after that.
     When I was taking the history, at first I was not clear that this
was not all one thing, but then talking to him, it became very clear
that he had actually had his spinal fusion and he considered that he
was doing well enough to return to the construction industry.  I
think eh was an electrician. 
     At any rate, and that he was on a scaffolding and fell and got his
leg hung somehow in the ladder or - - the details of that I’m not
clear on, but nonetheless, when he fell he was left sort of upside
down and dangling by a leg. 

     In ‘07.

     At any rate, that’s - - that was his description of it, and that he
had been sufficiently injured after the ‘07 injury that he had not
been back to work. (RX1, p. 5-6).

Dr. Jordan testified that the claimant did relay that he had some residual back and leg pain from
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his earlier injury, but the same had not prevented him from working:

     Yes. - - he did say that he had had some residual, some residual
back and leg pain, but obviously not enough to keep him from
working, but that after the ‘07 injury his leg pain in particular was
distinctly different.

     It was not a sciatic pain, it was a more of a - - and forgive me,
but we call it a reflex sympathetic dystrophy or a complex regional
pain syndrome, and these are differentiated from radicular pains. 
They are not pains clearly related to a nerve root, it’s a pain that
rather involves much of the distal extremity. 

     And so that’s the feeling that I got, was that he had more of an
injury to an extremity in the fall and not an injury to the back in the
fall.  And the mechanism of it was that, you know, he was hung by
the leg and hurt the leg, so that it wasn’t really a back injury, per se.
(RX1, p. 6-7).

Dr. Jordan continued, regarding his assessment of the claimant’s complaint, after reviewing the

medical records of the claimant’s prior examinations/evaluations:

     And I do know that he had had a lot of evaluation by several
other people, and I reviewed the work that they had done, his x-
rays and - - radiographic evaluation, and it didn’t show that there
was a new fracture of the back, or it didn’t that there was a damage
to the instrumentation of the back, no new disc rupture in the back.
     So at any rate, that’s where I was left with it, that I had come to
the conclusion that we were treating a complex regional pain
syndrome primarily related to the new injury, because it was fairly
obvious from his description that it was that which was keeping him
from working and he had been working before that. (RX1, p. 7).

Dr. Jordan confirmed that the claimant never related any of the above to the July 28, 2003, work-

related accident.  Further, Dr. Jordan testified that the compression fractures were old.  The

testimony of Dr. Jordan further reflects, regarding the claimant’s October 16, 2007, accident:

     And besides that, this injury would not have been the sort of
thing to cause compression fractures.
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     You know, when you’re dangling, there’s no mechanism to get
a compression fracture. 

*          *          *

     You know, you’re not - - Had he fallen on his head, that would
be different, but he didn’t.

     He was upside down, so it’s a distension rather than a
compression. (RX1, p. 8).

In addressing objective findings from a medical standpoint with regard to the RSD, Dr.

Jordan testified:

     The problem with a complex regional pain syndrome is that it’s
very difficult to objectify it.  These thing are often missed.  People
don’t understand what it is, and the average is a couple to three
years after the onset before they get to some sort of definitive
therapy. (RX1, p. 9).

Dr. Jordan’s testimony reflects that the T-12 compression fracture he noted in the claimant’s

medical records pre-existed the October 16, 2007, accident.  Additionally, Dr. Jordan testified

that the claimant’s prior compression disc fractures had no contribution to the thing for which he

was presently treating the claimant.  Dr. Jordan further opined as between the 2003 injury and the

October 16, 2007, injury:

     You know, I really don’t think it’s an aggravation, I think it’s a
separate, a separate problem altogether. (RX1, p. 10).

Dr. Jordan offered that the October 16, 2007, accident resulted in a new injury.  Regarding the

afore, Dr. Jordan testified:

     Well, the history there, certainly.

     You take a man that’s working, and then you have an accident
and then he’s got a pain syndrome that prevents him from working,
you know, anybody other than an attorney can see that.
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     I mean, it’s pretty clear.  But again, it’s not the same sort of pain
that one get from back problems. 

     It’s a - - occasionally, occasionally you’ll see it, but not usually.
(RX1, p. 10-11).

The testimony of Dr. Jordan reflects that if the claimant did increase his pain medications after the

October 2007 event, that would lead him to the conclusion that this is a new injury.  

Dr. Jordan, upon reviewing a June 4, 2008, report of Dr. Lovell regarding the claimant’s

impairment rating, JX #1B, p. 135, testified:

     He is definitely more impaired than he was there.  On the other
hand, we have not gone to that point of evaluating him with that in
mind. (RX1, p. 12).

Dr. Jordan was not aware that during an April 11, 2005, evaluation of the claimant, Dr. Parsioon

mentioned the possibility of the claimant being a candidate for a dorsal column stimulator, JX#1B,

p. 64C-64F.  Dr. Jordan was aware that the claimant had been looked at following after the

October 2007, incident for the afore procedure.  The testimony of Dr. Jordan reflects that the fact

that the claimant continued working from April 2005 through October 2007, indicates that

previous recommendation wasn’t related to the October 2007, injury.  By the same token, Dr.

Jordan was unwilling to comment on the role of the 2007, injury on the 2005 dorsal column

stimulator coming to fruition.

At the time of the October 4, 2010, deposition, Dr. Jordan testified that the claimant was

not as good as he is going to get, and, as such had not reached maximum medical improvement. 

Dr. Jordan did offer that he did not think that the claimant would ever return to any type of

gainful employment. (RX1, p. 14).

Dr. Jordan confirmed during cross examination by the attorney for respondent #2 that he
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had diagnosed the claimant with complex regional pain syndrome.  Additionally, Dr. Jordan

testified that the afore diagnosis was based in large part upon the claimant’s description of the

mechanism of the October 16, 2007, injury - - falling and dangling by one leg.   In terms of the

source of the pain in complex regional pain syndrome, the testimony of Dr. Jordan reflects:

     We don’t honestly know, except that it seems to be
sympathetically mediated in some way, that it’s a pain that is
supported through the autonomic nervous system.  And it’s not a
pain that’s clearly through the peripheral nerves as you think of it,
because it tends to be a poorly-localized pain.
     And just, for instance, if you stick a pin in your finger, you have
exquisite location.  You’ve got exquisite pain.  You can point to the
very place that that pin was.  Or if you have a splinter and you can
say, “That splinter is right there.”  But with these the pain is vague
and poorly localized and almost never restricted to one small area
or one digit, it typically spreads to involve the entire extremity.
(RX1, p. 16-17).

In describing the symptoms of complex regional pain syndrome, Dr. Jordan testified:

     A burning pain, often an altered perception of temperature, and
it can be either way, it doesn’t have to be cold or hot, but it can be
either way, and they move through phases.
     And you probably know this from earlier things you’ve done,
but they move through phases, and as they move to the end phase,
you’ll actually get atrophy and some contractures and that sort of
thing, but he has not reached that. (RX1, p. 17).

Dr. Jordan testified that to his knowledge the claimant had not undergone a triphasic bone scan. 

Regarding the usefulness of the afore in diagnosing complex regional pain syndrome, Dr. Jordan

offered:

     Well, it is occasionally helpful.  Much was made of that at one
time, but then in retrospect it wasn’t nearly as helpful as we had
hoped it would be. (RX1, p. 18).

Dr. Jordan was unaware whether the claimant had undergone any sort of thermography studies,



30

and added that nerve conduction studies don’t help much in diagnosing complex regional pain

syndrome.  

Dr. Jordan testified that Dr. Garlappati called the claimant’s condition failed back

syndrome.  Dr. Jordan continued, regarding the claimant’s diagnosis:

     And this was one of the issues that Mr. Reddick pointed out to
me very clearly is that people tended to focus on the history that he
had instead of listening to him.  And he said this several times to me
that, ‘They keep trying to go back to the back stuff,’ and he said,
‘That’s not it.  This is separate and distinct from my back stuff. 
They don’t listen to me.  I was working., I was working.  It wasn’t
the back stuff.  This is a separate injury, a separated pain. 
Everybody keeps trying to go back to all this back surgery.’  He
said, ‘I got over that, I went back to work.’  So anyway - - 

     He said, ‘I got over it enough to go back to work.’ (RX1, p.
19).

Dr. Jordan testified that he had an opportunity to review the medical records of Dr.

DeFlumere, relative to her treatment of the claimant.  Regarding the basis of his diagnosis of the

claimant’s condition as complex regional pain syndrome, Dr. Jordan testified:

     Well, firstly on his mechanism of injury, and secondly upon his
description of the pain as being a leg pain, not a sciatica; a pain in
the leg that’s not a sciatic pain, its not a radicular pain. (RX1, p.
21).

Dr. Jordan again addressed objective verification of the claimant’s diagnosis of complex regional

pain syndrome:

     A lot of times you can see it very clearly in retrospect, you
know, after they’ve gone through the various phases and developed
atrophy and skin changes and all of that.
     And one of our goals is to treat them before they reach that
because that’s irreversible.  And if you get them get to an end stage
there is no hope, so we try to treat these before they get into the
third phase of RSD or CRPS. (RX1, p. 21).
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Dr. Jordan concedes that early on there is no objectively-verifiable sign that you see in complex

regional pain syndrome.

During cross-examination by the attorney for respondent #3, Dr. Jordan was questioned

regarding the purpose for performing the dorsal column stimulator surgery on the claimant,

regarding improving his condition to where the could return to work at some point:

     You know, that’s not as big a goal as getting a man who is
utterly miserable with pain some relief.  I think if we can get
somebody back to work, that’s actually a bonus.
     When people come in in such miserable pain that they’re non-
functional and withdrawn, you know, my primary goal is to make
them more comfortable and maybe get them off of some of the
drugs that they’re on, and then if we can get them back to work
again that’s a bonus, but that has to be a way down at the bottom, a
secondary goal. (RX1, p. 23-24).

During the October 4, 2010, deposition Dr. Jordan confirmed that he would need to see the

claimant again before evaluating the success of the dorsal column stimulator in return the claimant

to work.  Dr. Jordan provided an explanation of psychological overlay, which is reflected in some

of the claimant’s medical records:

     Simply put, you attorneys use words that are Biblical and you
talk about pain and suffering.  If I kick you n the shin, you have
pain.  If I kick you in the shin every minute for 24 hours, then you
begin to suffer.  Suffering very simply is our emotional response to
pain.
     It can take the form of anger, and you’re liable to slug me if I
keep kicking you under the table every minute.
     And if you were unable to vent anger, then you’re going to
become depressed.
     You know, we don’t - - the legal people talk about suffering,
but medical people don’t.  We really don’t talk about suffering very
much.  We talk about depression, and we talk about withdrawal,
anxiety, but those terms don’t show up much, you know, in the
legal thing.  You want to get something that’s suffering.
     Well, suffering is the psychiatric psychological overlay to pain,
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to chronic pain.  And her’s a guy, I think he’s certainly had a long
history, multiple surgeries and a lot of pain, and he has become
depressed and withdrawn. (RX1, p. 24-25).

Dr. Jordan testified that there are three phases of complex regional pain syndrome.  He

placed the claimant at being between phase one and phase two.  As to whether one would have to

wait until the claimant reached phase three, muscle atrophy, before there was a definitive

diagnosis of complex regional pain syndrome, Dr. Jordan testified:

     Well, at a point - - Well, let me back up a second.  A lot of it has
to do with the skill of who is dealing with it.  Ninety-nine percent of
primary care people wouldn’t recognize a complex regional pain
syndrome if it was dropped on their head, but because we’re in the
business we’re in, we see a lot of it.  They get sent here.  And so I
probably wind up dealing with more of those than almost anybody
around, and so we tend to recognize it, you know, you recognize
what you’ve seen before and you recognize what you’re familiar
with, so that was my impression of it.
     Again, on the front end I didn’t realize I was going to have to
defend it like this.  You know, to my mind when I was treating him,
he came on referral from a pain treatment physician for the purpose
of having a stimulator.
     Now I thought that he had a complex regional pain syndrome,
but it matters little as far as the stimulator itself, because it will treat
either that syndrome or the failed back syndrome, so the point is
moot except for you people.
     Little did I realize that I would sitting here answering these
questions. (RX1, p. 26).

In questioning by the claimant’s attorney, Dr. Jordan again confirmed that the placement

of the dorsal column stimulator is proper treatment for failed back syndrome and complex

regional pain syndrome.  In noting that the medical records of Dr. Lovell cited the presence of

muscle spasms in the claimant’s lumbar spine following the October 16, 2007, accident, the

testimony of Dr. Jordan reflects regarding the significance of same:

     The only thing about spasm is again, lawyers love them, lawyers
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absolutely love them, because it’s something you can feel, it’s
something you can put your hand on.
     Pain is invisible to everyone except the sufferer, but a spasm,
you can feel of it, you can put your thumb on it.  You know, if the
guy is distorted you can see it, and that’s one of the few objective
things that you can see.
     And what it really says, people can’t fake spasm.  There’s just
no way to fake spasm in your back.  Either you have it or you
don’t.  And so if somebody can feel of it, then that says that we’re
not dealing with a malingerer, there’s really something there.
     But that’s not really the issue that he brought to me, you see? 
Reddick wasn’t really worried about the spasm in his back, he’s
worrying about the pain in his leg. (RX1, p. 28-29).

As to the possibility of the claimant sustaining both an injury to his back, based on the presence of

muscle spasms, and complex regional pain syndrome in the October 16, 2007, accident, Dr.

Jordan testified:

     I wish I’d had an opportunity to see him three years ago, but I
didn’t.  You know, it is conceivable, of course, that if you’re
dangling upside down from a leg that it might wrench your back, it
might exacerbate back pain and all of those things.
     But again, what we had to go on were the radiographic things
from back then, and looking at that, I couldn’t identify additional
injury to the back in ‘07.  That doesn’t say there wasn’t, that
doesn’t say there wasn’t soft tissue injury, that doesn’t say there
wasn’t spasm, it’s just that I didn’t see it.  You’re going to have to
abuse some other doctor over that. (RX1, p. 29).

Dr. Jordan testified regarding the area of the claimant’s complex regional pain syndrome:

     Okay.  That I can talk about, and that would be something to
look at in his records, because when he talked to me about this
injury, he’s talking about pain from the thigh down.
     I know he had hip pain from before, and this complex syndrome
usually will not involve hip typically.  If it occurs in the arm, it’s
distal to the shoulder.  It doesn’t usually involve the shoulder.  In
the lower extremities it’s distal to the hip, it doesn’t involve the hip.
(RX1, p. 30-31).

At the time of the of the October 4, 2010, deposition Dr. Jordan was of the opinion that the
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claimant remained within his healing period.  Further, Dr. Jordan offered that six to eight weeks

was the recovery period after the implantation of the dorsal column stimulator.

Dr. Jordan was questioned regarding the claimant’s findings from a 2004 CT scan from St.

Bernards Medical Center, JX#1B, p. 27A-27B, and after examining the document relayed:

     The first thing here says, “The T12-L1 level demonstrates no
sign of disc herniation.”  But you have to understand how those are
set up.  It’s somewhat arbitrary.  And I’m not – it may be a matter
of billing.
     But CT s and MRI s are divided into cervical, thoracic and
lumbar.  And if you want thoracic, you have to order thoracic, and
they charge separately for that.
     And so when you’re looking at a lumbar, they may see the
bottom of T-12, but that’s thoracic, and so that’s not well evaluated
on a lumbar study.
     And now the reason that you’re going to see it on the other
things is that when we’re looking at the epidural electrode, that’s
being put in the thoracic spine, and so by necessity you’re using
fluoroscopy to look at the thoracic spine since that’s where you’re
putting it. 

     But that area would not otherwise normally be evaluated by a
lumbar study. 

     The fact that it wasn’t mentioned really doesn’t help us much.
(RX1, p. 34).

On September 16, 2011, the testimony of Dr. Jordan was again obtained by deposition. 

(RX2).  Dr. Jordan acknowledged that during the October 4, 2010, deposition efforts were

underway to clarify exactly what the claimant’s condition and prognosis were.  Dr. Jordan

discussed the objective findings that had surfaced regarding the claimant since the October 4,

2010, deposition:

     Well, we found out that - - I think since then that there was a
ruptured disc in the thoracic area that we had been unaware of. 
And so eventually that made itself apparent and was then
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subsequently removed. 

*          *          *

     Well, he had the – Let’s see.  He had the implant done, and then
he developed an epidural hematoma and then we removed it, and in
the process, then we found that he had the ruptured disc and - - 
(RX2, p. 6).

Dr. Jordan testified that the purpose of the dorsal column stimulator was an attempt to alleviate

some the pain that the claimant was experiencing.  The testimony of Dr. Jordan reflects that at the

time the stimulator was determined to be necessary, there was some pain that the claimant was

experiencing that was not adequately explained by the objective tests that had been performed to

that point.  Regarding the role of the discovered ruptured thoracic disc in answering the questions

of the source of the claimant’s pain, Dr. Jordan testified:

     Well, it did, but then in addition to that, once we operated on
that and took the - - the disc out, then a lot of his other problems
cleared up, and so in retrospect, it gave use answers that we didn’t
have before..

     Well, it did change a lot of his pain in the right leg.  Well, both
legs, for that matter.
     And then he had - - You know, he had complained of a thoracic
pain before, but not much had been done about it.  Not much
attention was paid to it.  And - - and I must tell you that part of the
reason was that he came from Garlapati, and we had relied so much
upon his work-up, you know, and head not done our own to begin
with, so unfortunately we had accepted a lot of what Garlapati told
us as being true and didn’t - - and didn’t further pursue it. (RX2, p.
7).

Dr. Jordan testified regarding the nexus between the herniated thoracic disc and the October 16,

2007, work accident, opining that to a reasonable degree of medical certainty that the herniation

was caused by same - - by at least to a 51% probability.  Regarding the afore, the testimony of Dr.
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Jordan reflects:

     These things - - You wouldn’t know why, but thoracic disc
ruptures are about as rear as all get out.  They just don’t happen
very frequently, and they usually don’t present in this way.  And so
it’s not something that you think about, and he had already been
treated for other things, you see.  And he had - - yes, he had
complained about that pain, but it had not been properly evaluated.
(RX2, p. 8).

Dr. Jordan offered that the mechanism of the October 16, 2007, accident of the claimant is more

likely consistent with a thoracic disc rupture than a lifting injury:

     Well, yes I do.  I think it’s more likely, for instance, than a lifting
injury.
     When people have ruptured discs with lifting injuries, they’re
usually lumbar, so this other thing is more consistent with a peculiar
accident.  It’s not - - it’s just not the way lumbar discs usually
happen. (RX2, p.8-9). 

As far as the point in time that the claimant reached maximum medical improvement, Dr. Jordan

offered:

     Well, we have just seen him.

     And after following him at about monthly intervals finally
determined that this is as good as he looks like he’s going to be.
     When you ask me questions about maximum medical
improvement, do you know about approaching something
asymptotically?

*          *          *

     But at any rate, the way it works is, if this is time [Drawing on
paper] and time goes on, okay, and recovery is going up like this,
okay, and if this is - - this is 100 percent - - it can do this, but then
it turns and it goes like this, and the slope here, you see, is very,
very slow.  And so in effect it - - it may still go up, but it’s going up
such a small increment that you can’t see it or measure it, and so at
some point you say, well, it looks like this has leveled off.
     And so that’s the - - what I do is - - in determining an MMI is
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that, okay, he’s not perfect yet, but I can’t see that he’s improving
anymore, so that’s - - that’s what I’m getting at. (RX2, p. 9-10).

Dr. Jordan determined the claimant’s MMI date to be August 17, 2011.  Dr. Jordan expressed the

opinion that the claimant’s residual anatomical impairment is 38% to the body as a whole based

on the Forth Edition of the AMA Guides. (RX2, ex.1).

While Dr. Jordan testified that he was aware of the claimant’s prior lumbar problems he

expressed the opinion that the prior lumbar problems were “not really” aggravated to any extent

by the October 16, 2007, accident:

     This injury seems to be apart from that.  He had recovered
enough to go bak to work, was working when this accident
happened, so I can’t say that it was aggravated by it.  Neither was it
alleviated by ti, you know, but - - (RX2, p. 11).

As to the continued presence of an element of complex regional pain syndrome in light of the

discovery and treatment of the herniated thoracic disc, Dr. Jordan testified:

     No, I think he still has some of the regional pain syndrome
because, even though the disc is out, he still has a - - a pain that’s
there.  It’s not nearly as severe, but he still requires medicine.
(RX2, p. 11-12).

The claimant remains under the treatment of Dr. Garlapati for the above.  As far as restrictions on

the claimant’s work activities in connection with the surgery on the thoracic area of his back, Dr.

Jordan testified:

     I don’t thin he’s ever going to work.  He’s taking a goodly
amount of narcotics still.  No one would ire him.
     He still has a marked problem with standing and walking, and
he’s not employable as far as I can tell. (RX2, p. 12-13).

The testimony of Dr. Jordan reflects that the claimant was unable to work following the October

16, 2007, accident and within his healing period until August 17, 2011.  Dr. Jordan’s work with
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the claimant is completed, and he has transferred him back to the care of Dr. Garlapati.  

The testimony of Dr. Jordan reflects that the January 27, 2011, radiology report alerted

his to the fact that the claimant had a thoracic disc herination.  Dr. Jordan commented on the

description of the herniated disc as a large herniation:

     And I will.  Once again , back to the issue of thoracic discs,
they’re rare.  Large ones mashing the cord are as rear as pink
chickens, so this was truly unexpected, impressive.  Yeah, very
surprising, but very impressive. (RX2, p. 14).

Dr. Jordan’s testimony reflects that the claimant’s ruptured thoracic disc was impinging on the

spinal cord.  In addressing the symptoms produced by the afore, Dr. Jordan testified:

     A lot of times you just get weakness.
     Cord compression itself is not always painful, depending. 
Sometimes it can be completely painless and just have weakness
and numbness.
     But sometimes you get more than just cord compression, you
get nerve root compression, too, and then you’ll get pain.  And so
his peculiar pain that was not radicular that we ere talking about, a
regional pain, he didn’t have pain typical for a lumbar disc, he had a
regional pain.  So that may have the reason for that.  (RX2, p. 15).

Dr. Jordan offered that the afore could have been the cause fo the claimant’s difficulty in walking

and ambulating. 

During cross examination by counsel for respondent #1, Dr. Jordan testified that the

medical treatment he has provided the claimant was related to the October 16, 2007, injury. 

Further, Dr. Jordan testified that the implantation of the dorsal column stimulator in August 2010,

did not cause the claimant’s disc problem.

During cross examination by counsel for respondent #2, Dr. Jordan acknowledged that he

did the claimant’s dorsal column stimulator implantation at T9.  Dr. Jordan denied that the
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implantation could have changed the architecture of the claimant’s back so that it predisposed him

to have some sort of disc problem.  Dr. Jordan added, regarding the afore:

     But I will tell you that we might not have found it at all had it
not been for the fact that when we put the implant in and he had
some bleeding from it, he had a reaction far beyond what should
have been, and that triggered us to search and do the myelogram
that then led to finding that.

     Because we didn’t understand what was going on, and that led
us to find it.  But it certainly can’t cause a disc rupture like that.
(RX2, p. 17).

Dr. Jordan confirmed that it is his opinion that the thoracic herniated disc occurred at the

time of the October 16, 2007, accident:

     Very likely, because there was nothing else to blame it on.

     There’s no other events to cause a ruptured disc.  I mean, he
wasn’t working, he didn’t have a car wreck, he didn’t - - I mean,
you know, what’s he going to do to cause one like that?

     There were no other accidents of record of any sort, care wreck
or work-related or anything, and - - and no lifting accidents to
cause it.
     So, you know, there’s another old legal doctrine: post hoc ergo
propter hoc, after the event, therefore because of the event.  And so
we date things to an event because we need to, there being nothing
else to cause it.  They don’t arise spontaneously, not like that.
(RX2, p. 18).

The testimony of Dr. Jordan reflects that the claimant’s herniated thoracic disc was centrally

located.  As to his discussion with the claimant about his symptoms from the October 16, 2007,

accident, Dr. Jordan testified:

     We did talk about that ast some point.
 

     I don’t - - I do know that he had some pain residual from the old
thing, some back pain that he had from before, but he - - like I said,
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he dealt with ti and worked and - - 
     He wasn’t entirely pain free.  He did have some residual back
pain. (RX2, p. 19).

The testimony of Dr. Jordan reflects that the claimant described his symptoms immediately

following the October 16, 2007, accident as terrible back pain and terrible leg pain.  Dr. Jordan

provided testimony regarding the difference in the claimant’s symptoms before the October 16,

2007, accident and after the accident:

     His description to me was “thoracalumbar and bilateral lower
extremity pain with numbness and tingling.  He experienced an
onset of pain in October ‘07 after falling off scaffolding at work”. 
And he said he couldn’t walk more that 100 feet, and he had to use
a wheelchair, etcetera. (RX2, p. 20).

Dr. Jordan concedes that the claimant did not say “thoracolumbar”, however pointed to his back. 

In terms of the specific area of his back that the claimant pointed, Dr. Jordan relayed:

     Well, that - - that thoracolumbar is - - is the junction between
the thoracic spine - - and the lumbar spine, yes. (RX2, p. 21).

Dr. Jordan acknowledged that the afore plays a role in his judgment that the claimant had the

thoracic disc at that time in October 2007.   While confirming that a person with a thoracic disc

might have upper body symptoms like abdominal wall pain or chest pain, Dr. Jordan added:

     The difference is whether it’s central or lateral.  If they’re
lateral, it is a lot easier to diagnose.  At T10 with a lateral rupture,
you get what’s called a radicular pain that comes around the - - the
wall of the abdomen to about the level of the belly button at T10.
     That is so easy - - that is so easy to pick up, but the central ones
may not cause any of that at all. (RX2, p. 21).

Dr. Jordan offered, regarding the impact of a centrally located thoracic disc on preexisting leg

pain from a lumbar problem:

     Well, I - - it’s going to cause everything to be worse.  I mean,
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what you’re talking about is adding pain onto pain, so that - - that
means worse. 

*          *          *

     And I - - And he probably wouldn’t be able to tell the difference.

     I said to you earlier that part of the whole case here is that he
came from Dr. Garlapati with a request for a stimulator.
     The way that is normally done is that the pain doctors have been
through this thing and they’ve trialed them and it helped, and then
they ask for a permanent implant, and so that’s the way we were
gong with this, you see?

     Now, as it turns out, Garlapati didn’t know about the thoracic
disc, either, and made an assumption that wasn’t valid, ant that was
simply that it was all the result of his peculiar fall and accident and -
- and it wasn’t showing up as anything in the lumbar areas to - - to
cause it.  And he didn’t evaluate higher, and we didn’t either- - and
didn’t find out about it until later.  (RX2, p.22-23).

Dr. Jordan acknowledged that the stimulator was sought for lumbar and leg pain.  Dr. Jordan

denies that the claimant could have had the thoracic herniated disc at the time of the accidents

which led to his previous low back surgeries before 2007.  Regarding the afore, Dr. Jordan

offered:

     No, I don’t think that’s possible.

     Because he’s way too affected by it.  He wouldn’t have been
able to go ahead and work if the had had that thing. (RX2, p. 23-
24).

Dr. Jordan testified that a CT scan would not normally disclose the herniated thoracic disc:

     Not predictably.  CT s are very poor for that.
     If you have a CT myelogram, as we did, that’s the way you see
it, but it’s a CT with contrast, intrathecal contrast. 

     That’s the reason you do it that way. (RX2, p. 24).
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In addressing the method at which he arrived at the claimant’s 38% whole person

impairment rating, Dr. Jordan testified:

     Okay.  We used the Forth Edition, and based on the spinal cord
injury and the fact that he has altered station and gait, that is to say
his impaired walking and standing, okay?  And then he’s been
impotent since ‘07, that gets a factor.  And he has altered bladder
function, and that gets a factor.
     And then you go to that table of combined factors, and you add
them up, add two together and get a number, add the third one and
it gives you another number.  You know, they don’t add up
arithmetically.

     You’ve got the table of combined values. (RX2, p. 25).

Dr. Jordan did not do the DRE for the rating or the Table 75, adding:

     No, I didn’t do the disc.  I went through his physical status as he
is now.

     Seems like he’s got 19 for gait, 9 for bladder - - 

     I don’t remember exactly.
     If you need me to, I can go back and get the book and do it
again, but, you know - - (RX2, p. 25-26).

As to the 38% impairment assessed the claimant, Dr. Jordan testified:

      He deserves it.  I mean, look at him.  Have you ever looked at
the man?  I don’t think you have. (RX2, p. 26).

Dr. Jordan retrieve the AMA Guides, 4th edition at the request of counsel for respondent #2, and

thereafter testified regarding the manner in which he arrived at the claimant’s 38% impairment

rating:

     (Examining book and calculating on paper) Okay.  It’s Table 13,
Page 148, 4-148, Impairment of Gait 19, described as “Patient can
rise to a standing position and can walk some distance with
difficulty and without assistance, but is limited to level surfaces.”
     That’s exactly where he is.
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     Table 19, “No sexual functioning,” 20 percent.
     Bladder, Table 17, “Patient has some degree of voluntary
control, but is impaired by urgency or intermittent incontinence,” 9
percent.
     And then you can go to the combined value’s chart, and that’s
the way it adds up. (RX2, p. 26).

As far as the claimant’s future prospects of returning to the job market, Dr. Jordan’s testimony

reflects:

     He may improve a little from now on.  I don’t think it’s going to
be very much.  I don’t think it’s going to be significant.
     If I thought he was going to improve further, I could not have
determined a date for MMI.  It would be a falsehood.  If I said it
was maximal improvement and it wasn’t maximal improvement,
then I couldn’t have given you a date on that.
     I don’t think he’s going to improve further.  I don’t think he’s
going to be employable.  You know, it’s a very tight job market,
lots of people out of work, and they’re going to hire people that are
able to stand and walk. (RX2, p. 27)

The medical in the record reflects that prior to the July 28, 2003, compensable injury in

the employment of respondent-employer, the claimant had last been seen at the Paragould

Doctors’ Clinic on July 1, 2002, by Dr. Dwight Williams.  The afore visit was the product of a

June 28, 2002, work-related injury, which was diagnosed as a sprain/strain in the lumbar region. 

After being provided medication, the claimant was released to return to work on July 9, 2002. (JX

#1B, p. 23G-23J).

The medical reflects that the claimant was seen by Dr. Crawley in connection with the July

28, 2003, low back injury, and released to return to work on August 14, 2003. (JX#1B, p. 24). 

The claimant was subsequently referred by Dr. Crawley to Dr. Robert E. Abraham, a Jonesboro

neurosurgeon, for treatment of his low back complaints growing out of the July 28, 2003,

compensable injury.  Following diagnostic testing, to include a lumbar myelogram, post
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myelogram CT, Dr. Abraham recommended during a June 28, 2004, visit that the claimant

undergo an operative procedure with PLIF and pedicle screws. (JX#1B, p. 28C-29).

On July 1, 2004, the claimant was evaluated by Dr. John Brophy, a Memphis

neurosurgeon, for a second opinion.  The July 1, 2004, report of the afore reflects, in pertinent

part:

RECORDS REVIEW: Mr. Reddick was evaluated by Dr. Abraham
in Jonesboro, Arkansas on 18 March, 2004.  N that date, he
reviewed the March 2004 MRI demonstrating a questionable left
L4-5 HNP.  Conservative management was attempted with physical
therapy and lumbar epidural steroid injection.  Eh was subsequently
referred for a lumbar myelogram/CT scan.  Thei study was
reviewed by Dr. Abraham on 28 June 2004.

IMPRESSION:

1. Lumbar radiculopathy seccondary to recurrent left L4-5
HNP, unresponsive to conservative therapy.

2. By report, large T9-10 HNP with flattening of the spinal
cord without clinical evidence of myelopathy.

RECOMMENDATION: Based on a third recurrence at the L4-5
level, his persistent pain and the findings on lumbar MRI as well as
lumbar myelogram/CT scan, I would consider Mr. Reddick a
candidate for a re-operation lumbar diskectomy at L4-5 in
conjunction with an interbody fusion at this level in an efforet to
prevent a forth disc herniation at this level.  This procedure was
briefly described to Mr. Reddick and the complications discussed. 
Based on the severity of his pain and his inability to return to work,
he is prepared to proceed with surgical intervention.  He is
scheduled for surgery with Dr. Abraham next week.

It is my understanding that Dr. Abraham has reviewed the April
2004 MRI and will address the issue of the T9-10 disc herniation as
is clinically indicated. (JX #1B, p. 32).

The record reflects the presence of a July 23, 2004, office note of Dr. Abraham regarding the

claimant.  The afore reflects, in pertinent part:
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HISTORY: Mr. Reddick is sa 49-year-old who has back and lower
extremity pain.  The patient is here in follow-up.  He states he has
pain on the left side in the lower thoracic and down into his lumbar
region and into the left lower extremity. he has some weakness in
the left lower extremity.

*          *          *

RADIOGRAPHIC STUDIES: Lumbar and thoracic MRI reveals
T9/10 HNP with some cord impingement to a minimal degree. (JX
#1B, p. 32-cc).

The medical in the record further reflects that the claimant was seen at Paragould Doctors’ Clinic

on August 5, 2004, by Dr. Clarence L. Kemp.  The clinic note of the afore visit reflects, in

pertinent part:

HISTORY OF PRESENT ILLNESS:
Continues to have severe low back pain and thoracic pain, has
already had back surgery twice on his lower back and apparently is
scheduled to have more back surgery sometime in the near future
on both his lower back and his thoracic spine.  He takes Percocet
and Soma everyday and he is about to run out of medication and
unfortunately Dr. Mack Shotts is not in the office today.  Christie
Classon called his employer and he does have a legitimate back pain
problem for which he has been seen by several doctors. (JX #1B,
p.33).

On August 16, 2004, the claimant was seen by Dr. Laverne R. Lovell, a Memphis

neurosurgeon, at the request of respondent-carrier #1, in connection with the July 28, 2003,

compensable low back injury.  The clinic note regarding the afore evaluation reflects, in pertinent

part:

TEST REVIEW: His imaging studies show L4-5 re-herniation of
disc, left paracentral.  In addition, I believe he has what might be a
slightly movable level at L5-S1 and there may be some lateral
recess compression on the root at that level as well as on the left
side.
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*          *          *

IMPRESSION: Re-herniation of disc times three with left lower
extremity radiculopathy. (JX #1B, p. 36-37).

On August 25, 2004, the claimant underwent a left L4-5 transpedicular transfacet decompression

of the L4 and L5 nerve root, L4-5 posterior lumbar interbody fusion, and left L5-S1

hemilaminectomy and lateral recess microscopic decompression under the care of Dr. Lovell at

Methodist LaBonheur Healthcare in Memphis, in the treatment of the July 28, 20003,

compensable injury.(JX #1B, p. 38-40).  The medical in the record reflects that the clamant

continued to treat with Dr. Lovell, and that his medical care was directed by same, to included

additional diagnostic studies and the March 23, 2005, functional capacity evaluation.

The March 23, 2005, functional capacity evaluation reflects, in pertinent part:

FUNCTIONAL LIMITATIONS
Mr. Reddick demonstrates functional limitations and restrictions
related to any repetitive stooping/bending and he also exhibits
decreased functional tolerances to lifting or working with low level
activities.  Mr. Reddick demonstrates material handling limitations
at the 30 lbs. level as he demonstrates increased pain behaviors and
body mechanic breakdowns with exertion of forces above this level. 
Mr. Reddick has decreased tolerance to prolonged sitting and
standing as noted above.  

CONCLUSIONS
Mr. Donnie Reddick underwent functional evaluation this date with
reliable results for a valid FCE.

Overall, Mr. Reddick demonstrated the ability to perform work at
only the Light work category over the course of an 8 hour workday
with limitations and restrictions as noted above. .    .  (JX #1B, p.
51-52).

The claimant was seen in follow up by Dr. Lovell on March 29, 2005.  The clinic note relative to

the afore visit reflects, in pertinent part:
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HISTORY: Mr. Reddick returns for follow-up.  He has undergone
his Functional Capacity Exam.  He continues to complain of left leg
pain and continues to take OxyContin to a total of 50 mg. a day. 
He ran out two days ago and he has been taking his brother’s
morphine.  His brother is also a back cripple an dis on Disability for
his back problems.

RECOMMENDATIONS: Based on the Functional Capacity Exam,
this patient is capable of an eight hour workday in a light work
status which would be 10-20 pounds occasionally with 1-10 pounds
frequently and negligible weight continuously form a lifting
standpoint.  He also has restrictions on sitting and walking listed in
this F. C. E. which included about 20-30 minutes of walking at a
stretch.  I’m releasing him today with those restrictions and he is at
maximum medical improvement on 39 March, 2005.  His PPI rating
(according to the AMA Guidelines, 5th Ed.) is 12% fo the L4-5
fusion and 8% for the left L5-S1 disc herniation for a combined
total of twenty percent (20%).

I’m referring the patient to Pain Management as well as for a
second surgical opinion.  Otherwise, I’m releasing him today with a
one month supply of OxyContin for pain which should carry him
through to his first visit with a pain management specialist. (JX
#1B, p. 63).

On April 11, 2004, the claimant was evaluated by Dr. Fereidoon Parsioon, a Memphis

neurosurgeon, pursuant to the request of respondent-carrier #1, in connection with the July 28,

2003, compensable injury.  The evaluation report of the afore visit reflects, in pertinent part:

CHIEF COMPLAINT: Left leg pain and back pain.

HISTORY OF PRESENT ILLNESS: This is a 50-year-old white
male with back and left lower extremity pain who is here as a
referral by Workers’ Compensation for a second opinion.  This
gentleman states that his pain goes down to the left foot, his foot
burns, and the last three toes are numb.  The left foot feels weak
with walking.

The patient states that he had a left L4/L5 discectomy in 1990 and
did well.  In August of 2003 he ruptured a disc at the same level
again and underwent a second surgery.  He did well with the
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second surgery also and went back to work.  He then got hurt again
and was seen by Dr. Brophy and Dr. Lovell.

Dr. Lovell fused his back in August of 2004.  The patient states he
did not get any better at all after the fusion surgery.  Due to the
continuation of the pain he was started on 50 mg of OxyContin q
day.  He also takes Lortab and Soma also.  

His leg pain is an aching and sharp-type pain.  He has been treated
with Neurontin in the past and it did not help his pain.  Activity
increases his constant leg pain.  His foot burns.  He states the leg
pain is much worse than the back pain.  He did not have any falls or
trauma in 2004.

*          *          *

REVIEW OF RECORDS: He had an extensive amount of
records available to me and I have reviewed these records and they
include records from Dr. Abraham, Dr. John Brophy, and Dr.
Lovell.  There were also records from physical therapy, medication
treatments, and a functional capacity evaluation.

This gentleman saw Dr. Abraham who evaluated him with MRI s
and CT myelogram of the lumbar spine and recommended a fusion. 
He also had at that time on the lumbar spine MRI the presence of a
disc bulge at T9/10 level.

The patient then saw Dr. Brophy who recommended a fusion.

The patient then saw Dr. Lovell who operated on him and fused his
lumbar area.  He was released by Dr. Lovell on March 29, 2005
with restrictions of sitting and walking.  His PPI rating was given as
20% to the whole person.  Dr. Lovell referred him to pain
management and also recommended a second surgical opinion.

In my opinion, this gentleman has a transitional vertebra in the
lumbar region and that is the reason for the discrepancy in the
number which is mentioned at L4/L5 versus L5/S1 in the records. 
The T9/T10 disc bulge in the thoracic area, which was seen on the
MRI of the lumbar spine, has not been evaluated with a thoracic
MRI, but based on the patient’s examination with multiple
physician and examination by me there are no signs of thoracic
myelopathy or problems related to this disc bulge present.
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*           *          *

IMPRESSION: 1. Back and left lower extremity pain
with neuropathic left foot pain.

2. Status post multiple lumbar disc
surgeries with lumbar fusion and
continuation of the pain in the back
and left lower extremity.

3. Presence of a disc bulge at T9/T10
area which is asymptomatic and I
could not detect any thoracic
myelopathic signs or symptoms
related to this disc on his exam.

PLAN: In my opinion this gentleman needs to have an EMG-NCV
of the left lower extremity.  He does not have any further need for
lumbar surgery.  I agree with Dr. Lovell on that.  I also agree with
the recommendation of pain management follow-up for treatment
of his pain.  If with pain management and epidural blocks he does
not improve and if his EMG-NCV shows he has neuropathic
problems in the left lower extremity, he may be a candidate for a
dorsal column stimulator trial and neuropsychological evaluation. 
If he passes the test and the trial helps him, he may benefit from the
placement of a dorsal column stimulator in his back to help with his
pain. (JX #1B, p. 64C-64F).

The medical in the record reflects that the claimant was initially seen by Dr. Charlotte A.

DeFlumere, a pain management specialist, with Memphis Psychiatric Group, on May 2, 2005,

pursuant to the pain management recommendations of Dr. Lovell and Dr. Parsioon.  An office

note of May 23, 2005, regarding a visit by the claimant of the same date reflects, in pertinent part:

Due to the severity of his pain, which the patient indicates is
continuous and on a 7 to 8 out of 10-scale, he was only able to
work two days out of the last week secondary to pain.  He spends
most of his day in bed.  He is functioning rather poorly.  He does
describe his pain as throbbing, sharp, burning and miserable.  On his
return visit on 05.23/05 his pain was described as continuous,
throbbing, burning and miserable, worse in the afternoon.  His pain
level had decreased somewhat into a moderate level.  It seems as if
he was spending most of his day on his feet now and he was doing
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more, such as laundry, folding clothes, driving, paying bills and he
was ale to work three days in the last week.  He has been on
opiates for two years continuously.

*          *          *

He continues to work as an electrician returning to work after each
of the three surgeries that he has had.

My impression is Left L4-L5 Herniated Nucleus Pulposus with
recurrent times three with radiculopathy, L5-S1 Fusion on 08/04,
Herniated Nucleus Pulposus T9-T10, Nicotine Dependence in
partial remission, Major Depression, Chronic Insomnia, Chronic
Constipation, Opiate Dependent, Benzo Dependent with no further
use approximately times two months.

*          *         *

On his last return visit on 05/23 there did seem to be some
improvement in pain control with better sleep, ability to work more
days in the week, to stand up longer on his feet and he had become
more active in general. (JX #1B, p 65-66).

On July 25, 2005, Dr. DeFlumere authored a light duty release with permanent work restrictions

regarding the claimant. (JX #1B, p. 69).  In a November 28, 2005, office note, Dr. DeFlumere’s

impression of the claimant was that he had continued lumbar spinal neuropathic pain with the

ability to continue to function full time at worm as an electrician. (JX #1B, p. 71).  A July 30,

2007, office note of Dr. DeFlumere regarding a visit of the claimant of the same date reflects, in

pertinent part:

Today, the focus of his visit has been the fact that his pain is
steadily getting worse.  He states he seems like he is going down
every day.  At times it is almost too much for him and he does not
know which way to turn.  He has adjusted the medications himself
cutting his Baclofen to 10 mg h.s.  He was sedated on the dose of
three a day.  Azinza 30 mg t.i.d. was changed to b.i.d.  He has also
decreased his Effexor down to 1 a day thinking his mood and mind
were altered on a 2 a day.
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His wife says he does not need to be working, that she is afraid that
he is hurting himself and he is just so exhausted when he gets home
and he has to take all of these medications to keep going.  Mr.
Reddick definitely seems more down and depressed today and
actually asked for an increase of his pain medication.

On his pain diagram today, he circled all the descriptors.  His pain is
in his lower back radiating down his left leg into his foot which is
described as burning and numb.  Nothing makes his pain better. 
Sitting, standing and lying for long periods of time makes his pain
worse.  He denies side effects.  His pain is in the moderate level
today.  He spends most of his day working and driving.  He does
pay bills.  He is not sure if his medications are helping his pain.

IMPRESSION: My impression today is lumbar radiating spine pain,
neuropathic in nature, with some arthritic component, as well.  He
does seem more depressed and down today. (JX #1B, p. 95).

On October 17, 2007, the claimant was seen by Dr. Michael Lack, in connection with a

October 17, 2007.  The October 17, 2007, office note reflects that the claimant relayed that he fell

on scaffold, jerked and twisted his back on October 16, 2009.  The afore office note further

reflects, in pertinent part:

DOCTOR’S REPORT: Pt has worked for RGB for 7 years as an
electrician.  He slipped yesterday and caught himself before falling. 
Pt finished his shift and went to work today.  He has pain located in
the left lower lumbar region with radiation to his toes.  Pt has had
back problems in the past.  He had had surgery 2004.  He had a
HNP then.  L3-L4-L5.  He has rods in his back.  Pt has not been
free of pain since.  He sees a pain management specialist every two
months.  He currently takes Avenda, Prilosec, Effexor, Baclofen,
xanax, and hydrocodone.

Pt has been in good health previously, takes multiple medications
and has no allergies. 

Pt has chronic pain but now pain increased.  He also has chronic
neurological deficit.  Pt sitting in wheel chair moving gingerly.  (JX
#1B, p. 105-106).
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On November 2, 2007, the claimant was again seen by Dr. Lovell.  The office note of the

afore visit reflects, in pertinent part:

Mr. Reddick returns for follow-up.  He is now 53 years old.  I
released him in March of 2005 after an L4-5 fusion.  A little over
two weeks ago, he was climbing at his work place on a ladder, he
slipped and started to fall twisting his back and developed burning
pain radiating down the left leg to the foot and also corssing over
and running down the right leg.

Plain x-rays of the lumbar spine show hardware at L4-5 to be in
place and in position and the patient has a congenital fusion at L5-
S1.  

*          *         *

PHYSICAL EXAM:

Neurological Exam: He has an antalgic gait and is slow to sit and
stand, stays stooped at the waist on initial standing.  His strength
does appear full.  He can heel and toe walk.  Straight leg raises
cause severe low back pain on the left side and more moderate back
pain on the right.  Reflexes are trace and symmetric.

IMPRESSION: Back and lower extremity pain after work incident.

RECOMMENDATION:   I am unable to differentiate this between
being a flare-up of old injury and surgery versus a new injury
without proceeding on with a MRI scan with and without
gadolinium.  We will therefore request that study and I will see the
patient in follow-up afterwards.  The patient will bring his old MRI
scan so that I can compare them. (JX #1B, p. 108-109).

The claimant was again seen by Dr. Lovell on November 14, 2007, following the above

recommended MRI scan.  The afore office note reflects, in pertinent part:

.   .   .  That study shows fusion at L4-5.  I thought this patient
actually had an auto fusion at L5-S1, but it is not clear to me on
this study whether he actually has a movable disc there.

*          *         *
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IMPRESSION: Left sciatic pain of unclear etiology.

RECOMMENDATION: I am going to recommend sending the
patient for a left S1 selective nerve root block.  Currently I would
consider this a new injury as it does not appear to be related to his
old surgical site.  I will see him in follow-up after the S1 nerve
block. (JX #1B, p. 111). 

The medical in the record reflects that the claimant was seen on November 21, 2007, by

Dr. DeFlumere.  The office note of the afore visit reflects, in pertinent part:

Mr Reddick reports falling off of scaffolding on the job.  He did not
fall to the ground but was able to grab a railing and pull himself
back up.  He did twist and jerk his back.  He has seen Dr. Lovell,
his previous Neurosurgeon, who did an MRI and states this is not
related to his previous Worker’s Compensation injury.  It is a new
injury and he was sent to Dr. Phillip Green for interventional pain
control. at this time, he is in an off work status due to his new
Worker’s Compensation injury.(JX #1B, p. 115).

  
 The medical reflects that the claimant was again seen by Dr. Lovell on December 10,

2007.  The office note of the afore visit reflects, in pertinent part:

Mr. Reddick returns for follow-up after a left S1 selective nerve
root block.  Dr. Green dictated that this reduced the patient’s pain
level.  The patient is less emphatic about that.  The patient also tells
me that he is getting symptoms down the right leg now as well as
the left.  I have reviewed his imaging study again and really see
nothing on these that I can comfortably take him back to the
operating room for.  The patient has some stenosis at higher levels
in the back and spondylotic disease plus the old L5-S1 fusion.

Base o my personal opinion that further surgical intervention will
not help him, I am going to go ahead and keep him in an off work
status through the holiday season until early in January and refer
him back to Dr. Phillip Green to discuss spinal cord stimulation. 
This patient has been on chronic pain management with substantial
narcotic usage over the last couple of years.  Hopefully something
along the lines of either implantable pain pump or spinal cord
stimulator can help this person.
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My prior visit with this patient I indicated that this was a new
injury.  I have changed my mind regarding that based on the nerve
root block.  I think this is a continuation of the patient’s old injury
and chronic degenerative changes in the back and not related to a
new injury.  I have released him from my care today with referral
back to pain management.  His PPI rating for the current
complaints would be 0 as I see no new injuries in the patient.  From
a neurosurgical operative standpoint, he is at MMI 12/10/07. (JX
#1B, p. 125).

The claimant’s medical records were submitted by respondent-carrier #1 to Dr. James H.

Breihan, Board Certified in Orthopedic Surgery, with Zurich Services Corporation.  The January

22, 2008, report of Dr. Berihan reflects that he was charged with the responsibility of reviewing

the claimant’s medical records to determine whether the incident of October 16, 2007, was a new

incident causing a change of condition verus ongoing incident from the July 28, 2003,

compensable injury.  After reciting the medical records reviewed, the January 22, 2008, report

concludes:

Response:   Please note that the treating neurosurgeon strongly
stated that the patient’s condition was an ongoing chronic problem
related to the old injury and not related to a new injury, i.e. the 10-
16-07 event.  He based his conclusion on the patient’s response to
the S1 nerve root block, implying there was not an adequate
response to implicate theS1 nerve root as a symptom generator. 
There are no previous records available for review to compare the
claimant’s previous ongoing chronic radicular pain symptom
distribution prior to the 10-16-07 event with the radicular pain
symptom distributions following the 10-16-07 event.  Therefore,
from the records available for review, it is concluded that the 10-
16-07 event caused only a temporary aggravation of the claimant’s
ongoing chronic symptoms and further treatment would be related
to the chronic ongoing lumbar spine condition from 7-28-03 injury.
(JX #1B,p. 127).

In a January 23, 2008, correspondence to the claimant, respondent-carrier #1 provided the results

of the recent peer review.  In the afore, respondent-carrier #1 attributed the claimant’s loss time,
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which would entitle him to temporary total disability benefits, to the temporary aggravation

incident of October 16, 2007.  Liability for the payment of the afore indemnity benefits was denied

by respondent-carrier #1, although liability for the current treatment by Dr. DeFlumere would

continue. (JX #1B, p. 128).

On March 26, 2008, the claimant was seen by Dr. DeFlumere.  After noting the history of

the claimant’s medical treatment in connection with both injuries, 2003 and 2007, the March 26,

2008, report recites that the respondent-carrier #2 refused to authorize a spinal cord stimulator

trial by Dr. Green for the claimant, pursuant to the referral of Dr. Lovell.  The March 26, 2008,

report of Dr. DeFlumere concludes:

My impression is lumbar radiating spine pine secondary to a
Worker’s Compensation injury with exacerbation from a previous
injury after falling from scaffolding on his present job.  I have not
received medical records from Dr. Lovell that were requested.  I
have discussed the case with Dr. Phillip Green by phone and he has
agreed to see him pending approval by Zurich for a spinal cord
stimulator trial.  I have also left a message with Ms. Beesinger, the
case manager for Zurich, to call regarding Mr. Reddick’s current
case manager, who I can direct this letter to.  He will remain in an
off work status at present due to his high level of pain requiring
high level opiates for partial relief. (JX #1B, p. 132).

In a June 4, 2008, response to a previous inquiry from counsel for respondent-carrier #1,

Dr. Lovell relayed regarding the claimant:

You have also requested clarification of whether or not the patient
had any new injury or an exacerbation or aggravation of a previous
condition.  As per my clinic note of December 10, 2007, I noted no
evidence on work up or evaluation for a new objective injury noted. 
I believe the patient did have some muscle spasm when he came to
see me from twisting his back, and I would therefore say that he
had an aggravation of his previous lumbar injury.  He had subjective
findings of pain complaints and did have objective visualized lumbar
spasm and changes in his gait and ability to sit and stand rapidly.
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(JX #1B, p. 135).

Clarification of the June 4, 2008, letter of Dr. Lovell was sought by counsel for respondent-carrier

#2.  Responsive to same, in a June 18, 2008, correspondence, Dr. Lovell relayed:

.     .     .  It is my opinion within a reasonable degree of medical
certainty that the muscle spasm I noted on return to clinic by our
patient, Donnie Reddick, was not an indication that he had
sustained objectively verifiable damage to the lumbar structures that
have previously been the focus of surgical treatment.  It is still my
opinion, within a reasonable degree of medial certainty, that Mr.
Reddick on December 10, 2007, was suffering from a recurrence of
his old injury and chronic degenerative changes that were not
worsened in an objectively verifiable was as a result of the later
incident he complained of on November 2, 2007.  It is clearly my
opinion that the patient sustained no further injury requiring an
additional PPI rating, and I, therefore, assign him a 0% rating.
(JX#1B, p. 140A).

The medical in the record reflects that the claimant underwent a psychological evaluation

by Dr. Keith Atkins, psychologist who is Board Certified in Clinical Neuropsychology, in

connection with the spinal cord stimulation trial by Dr. Phillip Green. (JX#1B, p. 154-158).  The

claimant was seen in by Dr. DeFlumere on June 5, 2009.  The office note of the afore visit

reflects, in pertinent part:

My impression at this time is that Mr. Reddick’s mental state is
such that his depression would prevent him from seeing any benefits
in any medication change or therapeutic change such as a spinal
cord stimulator trial.  He did request that I authorize a second
opinion by another neurosurgeon and his wife even voiced her
opinion that she feels they need to open Mr. Reddick up and find
out exactly what is wrong and fix him.  My response to both of
them was that nothing at this point, I felt, would help his pain.

*          *          *

My impression is Chronic Radiating Lumbar Spine Pain with
psychological evaluation indicating psycho-physiological overlay
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superimposed on his underlying organic pathology which Dr.
Atkins felt would most likely result in maintaining and worsening
his subjective pain experience.  He felt medical interventions would
probably not benefit Mr. Reddick.  That is why at this time I am
recommending individual counseling along with ne antidepressant
medication. (JX #1B, 161-162).

On June 28, 2009, the claimant underwent a CT scan of his thoracic spine without

contrast at NEA Baptist Hospital in Jonesboro pursuant to the directions of Dr. Darone E. 

Merryman.  The afore report disclosed compression deformity at L1 of undetermined age. (JX

#1B, p. 162A).

On September 14, 2009, the claimant was evaluated by Dr. Brad A. Thomas, a North

Little Neurosurgeon.  Following his examination of the claimant during the September 14, 2009,

visit, Dr. Thomas recommended a lumbar myelogram.  (JX #1B, p. 163-166).  The claimant

underwent a CT of the lumbar spine with contrast at St. Vincent Infirmary Medical Center on

October 5, 2009, pursuant to the directions of Dr. Thomas.  The radiology report of the afore,

reflects, in pertinent part:

FINDINGS-
The conus ends at the T12/L1 level.  There are compression
fractures identified.  Specifically, there is a moderate compression
fracture identified involving the T12 vertebra, with roughly 50%
reduction in vertebral height, with respect to the adjacent vertebra. 
Similarly there is mild compression involving the superior endplate
of L3, with roughly 30 to 40% overall reduction in vertebral height. 
No significant associated retrolisthesis or canal compromise. (JX
#1B, p 173).

The claimant was again seen by Dr. Thomas on October 5, 2009, following the lumbar myelogram

of the same date.  The October 5, 2009 chart note regarding the afore visit reflects, in pertinent

part:
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Assessment and Plan: At this point, I do not feel like additional
decompressive surgery is warranted for Mr. Reddick.  Because he
has continued, intractable pain, I am going to recommend that he
have a spinal cord stimulator trial.  I will send him to Dr.
Christopher Mocek for this. (JX #1B, p. 177).

The record reflects December 18, 2009, documentation from respondent-carrier #1, that

authorization for a trial spinal cord stimulator was approved.  (JX #1B, 180).

The record reflects that the claimant was seen on March 22, 2010, at Arkansas Pain

Centers, in North Little Rock, by Dr. Butchaiah Garlapati.  The follow up notes of the afore visit

reflects, in pertinent part:

Assessment: Lumbar radiculopathy, bilateral lower extremities,
status post surgery x3.  Presently, he is on medication that include
Keppra, Avinza, hydrocodone, morphine sulfate, baclofen,
alprazolam, and lidocaine.  Again, I emphasize the fact that I cannot
be able to continue writing so many pain medications and we
should start working placing a spinal cord stimulator for his
radicular pain as soon as possible, but till that time, we may still
have to continue writing his medications.  CT of the lumbar spine
taken on 10/05/2009 shows compression deformity involving T12
and L3 and also short pedicles and facet arthropathy causing
moderate central canal stenosis at L2-3 and mild central canal
stenosis L3-4 level with a fusion at L4-5.  Compression deformity
also noted at L1 and L4 with decreased mineralization.

Plan: He will be seen again in May.  By that time, he should be able
to get approval from his insurance company for spinal cord
stimulator trial. (JX #1B, p. 181).

On July 28, 2010, the claimant was evaluated by Dr. F. Richard Jordan, pursuant to a

referral of Dr. Garlapati.  Dr. Jordan’s report regarding the claimant reflects the impression of

chronic regional pain syndrome.  (JX #1B, p. 182-184).  On August 5, 2010, the claimant was

admitted to Arkansas Surgical Hospital under the care of Dr. Jordan and underwent a thoracif

liminotomy for implantation of epidural electrode and implantation of an IPG from St. Jude
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Medical. (JX. #1B, p. 187-188).  On August 6, 2010, the claimant was returned to surgery and

underwent reopening and evacuation of hematoma from the thoracic and buttock wounds and

revision of the epidural electrode. (JX. #1B, p. 189-190).  

The claimant was seen in follow-up by Dr. Jordan on November 3, 2010.  In a November

15, 2010, report to Dr. Garlapati regarding the afore visit, Dr. Jordan relayed, in pertinent part:

Upon physical examination his right EHL is weaker when compared
to the left.  He has bilateral lantar and dorsi-flexor weakness. 
Atrophy of the lower extremities is noted.  He is tender to palpation
over the right greater trochanter and over the right foot.  Multiple
attempts ot reprogram his stimulator have been unsuccessful.  No
prescriptions were written on this visit.  We discussed his options
for treatment and decided to proceed with a thoracic myelogram
with follow up CT.  After reviewing the films we will inform him of
the results and decide upon a treatment plan.  We will continue to
keep you apprised of his progress. (JX #1B, p. 192).

The claimant was again seen by Dr. Jordan on December 22, 2010.  The reported to Dr. Garlapati

regarding the afore visit, after noting the claimant’s findings on physical examination, reflects that

“Worker’s Compensation” denied the myelogram which was ordered during the previous visit,

however had change their mind and decided to approve it.  As a consequence of the afore, the

myelogram was rescheduled for January 16, 2011.  (JX #1B, p. 193).

The medical in the record reflects that the claimant underwent the thoracic myelogram at

Arkansas Surgical Hospital on January 27, 2011.  The radiology report regarding the afore

reflects, in pertinent part:

FINDINGS:
The thoracic spine is aligned normally.  A stimulator is present with
the tip projecting at the inferior endplate ofT9.  Contrast is present
within the thecal sac.  There is canal narrowing at the T10-11 level. 
There is no complete block to the flow of contrast.  The thoracic
cord is normal in caliber.
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IMPRESSION:

1. There is canal stenosis at the T10-11 level. (JX #1B, p.
199).

The radiology report regarding the CT of the thoracic spine with intrathecal contrast of January

27, 2011, reflects:

IMPRESSION:
1. A stimulator is present at the level of T10 and T11.
2. There is severe central canal stenosis at T10-11 due to a

disc protrusion.
3. Mild anterior wedge compression of unknown acuity at L1

and L2.
4. Not other evidence of canal stenosis within the thoracic

spine. (JX #1B, p. 200-201).

After a thorough consideration of all of the evidence in this record, to include the

testimony of the witnesses, review of the medical records and other documentary evidence,

application of the appropriate statutory provisions and applicable case law, I make the following:

FINDINGS

1. The Arkansas Workers’ Compensation Commission has jurisdiction of these 

claim.

2. On July 28, 2003, the employment relationship existed between the claimant and 

respondent-employer, during which time workers’ compensation insurance coverage was

provided by respondent #1, when the claimant sustained a compensable injury to his low back

during which time he earned wages sufficient to entitle him to weekly compensation benefits of

$440.00/$330.00, for total/permanent partial disability, and that the claimant incurred a 20%

anatomical impairment, which was accepted by respondent #1.

3. On October 16, 2007, the relationship of employee-employer- carrier existed 
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among the parties when respondent #2 provided workers’ compensation insurance coverage for

respondent employer during which time the claimant earned wages sufficient to entitle him to

weekly compensation benefits of $504.00/$378.00, for total/permanent partial disability. 

4. On October 16, 2007, the claimant sustained an aggravation of his pre-existing 

condition and/or a new injury arising out of and in the course of his employment which rendered

him temporarily totally disabled for the period commencing October 17, 2007, and continuing

through August 17, 2011, when he reached the end of his healing period and maximum medical

improvement with a 38% anatomical impairment.

5. Respondent #1 shall pay all reasonable hospital and medical expenses arising out 

of and in connection with the treatment of the compensable injury of July 28, 2003, to include that

received by the claimant under the care of Dr. Charlotte A. DeFlumere.

6. Respondent #2 shall pay all reasonable hospital and medical expenses arising out 

of and in connection with the treatment of the compensable injury of October 16, 2007. 

7. Respondent #2 shall reimburse respondent #1 for the payment of indemnity

benefits and attorney fees paid to and on behalf of the claimant pursuant to the Agreed Order

under Ark. Code Ann. §11-9-806, which was filed on October 25, 2011, as well as for other

medical expenses incurred in connection with the treatment of the claimant’s October 16, 2007,

compensable injury.

8. The claimant has been rendered permanently and totally disabled, pursuant to an 

Agreed Order filed October 7, 2011.              

9. Respondent #2 has controverted the payment of medical and temporary total

disability benefits subsequent to December 18, 2007, as well as the payment of indemnity benefits
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to correspond with the claimant’s 38% anatomical impairment growing out of the October 16,

2007, compensable injury.

CONCLUSIONS

The claimant suffered two (2) work-related incidents in the employment of respondent-

employer.  At the time of the claimant’s  July 28, 2003, compensable low back injury, workers’

compensation insurance coverage was provided by respondent #1.  During the second incident of

October 16, 2007, respondent #2 provided workers’ compensation insurance coverage.  The

claimant contends that the October 16, 2007, accident resulted in either an aggravation of his pre-

existing compensable injury or a new injury, for which he is entitled to temporary total, permanent

partial, and medical benefits.  The contentions of the respondents are as set forth in above  

The present claims are governed by the provisions of Act 796 of 1993, in that the claimant

asserts entitlement to additional workers’ compensation benefits as a result of injuries having been

sustained subsequent to the effective date of the afore provisions.

Compensability

There is not a dispute regarding the compensability of the claimant’s July 28, 2003, low

back injury.  While the claimant had undergone two prior surgical procedures regarding low back

injuries, the July 28, 2003, compensable injury resulted in August 25, 2004, fusion surgery by Dr.

Laverne Lovell.  While the claimant returned to work for respondent-employer on or about March

29, 2005, he continued to receive medical treatment of low back and lower extremity pain

complaints.  Further, the claimant was provided permanent limitations with respect to the amount

of weight he lifted while performing employment tasks.  A valid March 23, 2005,  functional

capacity evaluation reflected that the claimant had the ability to perform work at only the Light
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work category over the course of an eight hour work day.

The claimant continued in the employment of respondent-employer discharging his

assigned job duties until October 16, 2007.  There is not a dispute regarding the mechanism of the

claimant’s October 16, 2007, work related accident.  The claimant fell from scaffolding and hung

by his leg until he was assisted down by his son.  The claimant has not worked since the October

16, 2007, accident.

In workers’ compensation law, an employer takes the employee as he finds him, and

employment circumstances that aggravate pre-existing conditions are compensable.  Heritage

Baptist Temple v. Robison, 82 Ark. App. 460, 120 S.W.3d 150 (2003).  An aggravation of a pre-

existing non-compensable condition by a compensable injury is itself compensable.  Oliver v.

Guardsmark, 68 Ark. App. 24, 3 S.W.3d 336 (1999).  An aggravation is a new injury resulting

from an independent incident, and being a new injury with an independent cause, must meet the

definition of a compensable injury in order to establish compensability for the same.  Crudup v.

Regal Ware, Inc., 341 Ark. 804, 20 S.W.3d 900 (2000); Farmland Insurance Co. v. Dubois, 54

Ark. App. 141, 923 W.W.2d 883 (1996).  

To prove entitlement to workers’ compensation benefits for a specific incident injury the

claimant has the burden of proving by a preponderance of the evidence that he suffered an

accidental injury, identifiable by time and place, that arose out of and in the course of his

employment, caused by internal or external physical harm to his body and required medical

services by medical evidence supported by objective findings.  Ark. Code Ann. §11-9-102 (4)(A)

(i) (Repl. 2002).  Kimbrell v. Arkansas Department of Health,66 Ark. App. 245, 989 S.W.2d 570

(l999).    
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The evidence reflects that following the October 16, 2007, accident fall, the claimant was

seen by Dr. Michael Lack on October 17, 2007, with complaints attributable to accident.  The

claimant, who had undergone three prior low back surgeries to include the August 25, 2004,

fusion, was ultimately referred back to Dr. Lovell, his treating neurosurgeon in connection with

the prior July 28, 2003, compensable low back injury.  In addition to his complaints of increased

low back and lower extremity pain and weakness, Dr. Lovell identified muscle spasm in the

claimant’s low back at the time of his November 2, 2007, visit.  As reflected in the above medical,

the claimant’s complaints following the October 16, 2007, work-related accident resulted in

objective findings, caused internal or external physical harm to the body which required medical

services, and resulted in disability.  Mikel v. Engineered Specialty Plastics, 56 Ark. App. 126,

938 S.W.2d 876 (1997).  

The evidence preponderates that because of the claimant’s prior low back surgeries, the

focus of the medical providers following the October 16, 2007, accident was the claimant low

back. Both Dr. Lovell and Dr. DeFlumere characterized the claimant’s October 16, 2007,

complaint as an aggravation of the pre-existing low back injury.  The records regarding the

claimant medical treatment subsequent to the October 16, 2007, accident display an appreciable

increase in the claimant’s pain complaints regarding his back and lower extremities, along with

complaints of numbness and weakness.  The claimant provides credible testimony distinguishing

his symptoms following the October 16, 2007, accident from those experienced following the July

28, 2003, compensable low back injury.  

The assertion of respondent #2 that the claimant’s disability and need for medical

treatment subsequent to the October 16, 2007, incident was a recurrence of the July 28, 2003,
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compensable low back injury is not persuasive.  A recurrence is not a new injury, but simply a

period of incapacitation resulting from a previous injury.  Atkins Nursing Home v. Gray, 54 Ark.

App. 125, 923 S.W.2d 897 (1996).  A recurrence exists when the second complication is a natural

and probable consequence of a prior injury.  Weldon v. Pierce Brothers Construction, 54 Ark.

App. 344, 925 S.W.2d 179 (l996).

The evidence disclosed that after coming under the care and treatment of Dr. Jordan,

pursuant to a referral by Dr. Garlapati, the claimant’s complaint was diagnosed as complex

regional pain syndrome.  The records of Dr. Jordan recite instances of atrophy relative to the

claimant’s low extremities.  Ultimately, Dr. Jordan diagnosed the presence of a large herniated

thoracic disc.  Further, Dr. Jordan provided credible testimony that the claimant suffered from the

complex regional pain syndrom as well as the herniated thoracic disc as a result of the October 16,

2007, compensable accident. 

It is undisputed from the medical records generated in connection with the treatment of

the claimant’s July 28, 2003, compensable low back injury, that a large T9-10 HNP was identified

by Dr. John Brophy on July 1, 2004.  However, by the time of the claimant’s April 11, 2005,

evaluation by Dr. Fereidoon Parsioon, at Phoenix Neurosurgery, the T9-10 HNP was

asymptomatic.  The evidence preponderates that the October 16, 2007, work-related accident,

through its mechanism either caused a herniation at the T10-12 level or cause what had previously

been described as T9-10 to become symptomatic, resulting in the need for medical treatment, to

include the surgery.  The claimant has sustained his burden of proof by a preponderance of the

credible evidence that the October 16, 2007, accident resulted in an aggravation of his pre-

existing condition and/or a new injury.  Respondent #2 has controverted the claimant’s
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entitlement to workers’ compensation benefits in connection with the October 16, 2007,

compensable injury subsequent to December 18, 2007.

Temporary Total Disability

Temporary total disability for unscheduled injuries is that period within the healing period

in which the claimant suffers a total incapacity to earn wages.  Arkansas State Highway &

Transportation Department v. Breshears, 272 Ark. 244, 613 S.W.2d 392 (1981).  A claimant’s

healing period has not ended when treatment is being administered for the healing and alleviation

of the condition. J.A. Riggs Tractor Co. v, Etzkorn, 30 Ark. App. 200, 785 S.W.2d 51 (1990).

In the present claim, the evidence preponderates that claimant continued to receive active

medical treatment in connection with the treatment of his October 16,2007, compensable injury

through August 17, 2011.  During his September 16, 2011, deposition, Dr. Jordan opined that the

claimant was as good as he was going to get as of the August 17, 2011, date.  The claimant has

sustained his burden of proof by a preponderance of the credible evidence that he remained within

his healing period as a result of the October 16, 2007, compensable injury from October 17, 2007,

through August 17, 2011.  Respondent #2 has controverted the claimant’s entitlement to

workers’ compensation benefits subsequent to December 18, 2007.

Permanent Physical Impairment

The Arkansas Workers’ Compensation law provided that “any determination of the 

existence or extent of physical impairment shall be supported by objective and measurable

physical or mental findings.”  Ark. Code Ann. §11-9-704 (c)(1) (B) (Repl. 2002).  Objective

findings are “those findings which cannot come under the voluntary control fo the patient.” Ark.

Code Ann. §11-9-102 (16)(A)(i)(Supp. 2011).  The statutes provide that in determining physical



67

ro anatomical impairment, neither a physician, administrative law judge, the Workers’

Compensation Commission, nor courts may consider complaints of pain.  Ark. Code Ann. §11-9-

102 (16)(A)(ii)(a).

Permanent impairment is any permanent functional or anatomical loss remaining after the

healing period has been reached. Johnson v. General Dynamics, 46 Ark. App. 188, 878 S.W.2d

411 (1994).  An injured employee is entitled to the payment of compensation for the permanent

functional or anatomical loss of use of the body as a whole whether his earning capacity is

diminished or not.  In Polk County v. Jones, 74 Ark. App. 159, 47 S.W.3d 907 (2001), the

Arkansas Court of Appeals noted:

The Workers’ Compensation Act of 1993 directed the Commission
to adopt an impairment-rating guide to be used in the assessment of
anatomical impairment, and the Commission adopted the AMA
Guides.  Thus, in all cases where entitlement to a permanent
impairment is sought by the claimant but controverted by the
employer, it is the Commission’s duty to determine, using the AMA
Guides, whether the claimant met his burden of proof.  This being
the case, we hold that the Commission can, and indeed, should,
consult the AMA Guides when determining the existence and
extent of permanent impairment, whether or not the relevant
portions of the Guides have been offered into evidence by either
party.

164, 907.  While the statute and Commission Rules require that impairment ratings be based upon

the AMA Guidelines, Fourth Edition, not everything in the guidelines is admissible under the Act. 

Specifically, Ark. Code Ann. §11-9-704 (c)(ii)(B)(Repl. 2002), requires that the extent of physical

impairment be supported by objective and measurable physical findings.  Objective findings are

those which cannot come under the voluntary control of the patient. Flowers v. Arkansas State

Police, 2010 Ark. App. 99.
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In the instant claim, Dr. Jordan has assessed the claimant’s anatomical impairment

attributable to the October 16, 2007, compensable injury and subsequent surgeries at 38% to the

body as a whole, based on the AMA Guides, 4th edition.  The only other rating presented in this

claim and generated subsequent to the October 16, 2007, compensable injury is one provided by

Dr. Lovell, which was 0%.  At the time of the rating by Dr. Lovell the claimant’s herniated

thoracic disc had not been identified.  Indeed, ultimately Dr. Lovell treated the claimant’s

complaints following the October 16, 2007, compensable injury as a continuation of his prior

lumbar injuries, for which he had been previously rated.  

Dr. Jordan present the more credible testimony with respect to the claimant’s compensable

injury and residual anatomical impairment.  Dr. Jordan when questioned regarding the basis for

the 38% anatomical impairment rating referred to the specific tables in the AMA Guides that he

relied upon, sync the claimant’s symptoms with those provided by the guides, and combined

values chart.  Dr. Jordan identified objective findings during his examination and treatment of the

claimant where were attributable to the herniated thoracic spine disc and complex regional pain

syndrome, which later comprised the basis for the anatomical impairment.  Specifically, atrophy in

the claimant’s lower extremities which affected his gait.  Dr. Jordan did not utilize the DRE or

Table 75 of the Guides, which provides a 5% impairment for a single level decompression with

residual signs or symptoms, in reaching the claimant’s anatomical impairment.  The evidence

preponderates that Dr. Jordan has provided a basis for the anatomical impairment assessed the

claimant in accordance with the statute and Rules of the Commission. Averitt Express, Inc. v.

Gilley, 104 Ark. App. 16, 289 S.W.3d 118 (2008).  Respondent #2 has controverted the

claimant’s 38% whole person anatomical impairment growing out of the October 16, 2007,
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compensable injury.

AWARD

Respondent #2 is herein ordered and directed to pay to the claimant temporary total 

disability benefits at the weekly compensation benefit rate of $504.00, for the period commencing

October 17, 2007 and continuing through August 17, 2011, as a result of the compensable injury

of October 16, 2007.  Respondent #2 may claim credit for sums heretofore toward the discharge

of the afore obligation.  Said sums accrued shall be paid in lump without discount.

Respondent #2 is further ordered and directed to pay to the claimant permanent partial

disability benefits at the weekly compensation benefit rate of $378.00, to correspond with the

claimant’s 38% whole person anatomical impairment rating growing out of the October 16, 2007,

compensable injury.  Said sums accrued shall be paid in lump without discount.

Respondent #2 is herein ordered to pay all reasonably necessary medical, nursing, medical

and other apparatus expenses, to include medical related milage, growing out of and in connection

with the treatment of the October 16, 2007, compensable injury of the claimant.

Maximum attorney fees are herein awarded on the controverted indemnity benefits herein

awarded pursuant to Ark. Code Ann. §11-9-715.

Respondent #2 is further ordered and directed to reimburse respondent #1 for sums

expended to and on behalf of the claimant growing out of the October 16, 2007, compensable

injury.  

IT SO ORDERED.

       __________________________________________________
       Andrew L. Blood, ADMINISTRATIVE LAW JUDGE
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