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STATEMENT OF THE CASE

A hearing was held on the above-styled claim on July 26, 2012, before

Administrative Law Judge Barbara W. Webb.  A Pre-hearing Order was entered in

this case on June 5, 2012.  The Pre-hearing Order set forth the stipulations offered

by the parties and outlined the issues to be litigated and resolved at this hearing.

A copy of the Pre-hearing Order is made a part of the hearing record as

Commission Exhibit No. 1.  By agreement of the parties, the stipulations as

submitted by the parties in the Pre-hearing Order and as amended on the record

are hereby accepted:

1. The Arkansas Workers’ Compensation Commission has jurisdiction

of this claim.
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ISSUES

By agreement of the parties, the issues presented at the hearing were as

follows:

1. Compensability of claimant’s alleged right knee injury in 2010.

2. If found compensable, claimant’s entitlement to medical benefits,

temporary total disability benefits and permanent partial disability

benefits.

3. Controversion and attorney’s fees.

4. All other issues are reserved.

The record consists of a one volume transcript of the July 26, 2012, hearing,

consisting of the testimony of Charles H. Ridgell, John D. Ballenger, R.B. “Bud”

Alexander and all documentary evidence consisting of Commission’s Exhibit 1 (Pre-

hearing Order); Claimant’s Exhibit 1 (Medical Packet);  Respondents’ Exhibit No. 1

(Medical Packet); and Respondents’ Exhibit No. 2 (Non-Medical Packet).

 FACTUAL BACKGROUND

Charles Ridgell is 51 years old.  He worked in a factory for ten years as a

terminal driver.  He has been driving log trucks for fifteen years.  He completed high

school.  He has a commercial driver’s license.  He testified that his job duties at

Ballenger Enterprises consisted of driving a truck to haul logs and transporting other

employees to the job site.  He explained that he would drive to the worker’s house

and pick them up and take them to the job site either in Pine Bluff or DeWitt.  
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Ridgell testified that he was paid $30.00 to $40.00 per day for transporting

co-workers to the job site and averaged $350.00 -$400.00 per week.  He was also

paid $65.00 per load for his log truck business.  He usually hauled two to three

loads per day.  He estimated his weekly paycheck to be just over $1,000.00.  Ridgell

testified that he would get a different amount on his check than reflected on the

check stub because John Ballenger was “trying to hide the taxes somehow”.  He

explained that he was unable to draw unemployment and that his W2 form showed

that he made $3,000.00 for three months when he actually made $1,000.00 per

week.

Ridgell testified that he hurt his knee on the job, but that he could not recall

whether the incident occurred on June 9 or June 16 in 2010.  He explained that he

was coming in for his second load of logs.  He got out of the truck because it is not

safe to stay in the log truck while it is being loaded.  He stepped out of the truck and

fell about three feet.  His leg gave out and he twisted his knee.  He testified that Mr.

Bud was looking right at him when the incident happened so he didn’t say anything

to him.

Ridgell testified that John Ballenger was his boss.  He explained that he saw

him on Friday and told him about the incident.  He explained that everyone knew he

was hurt because he was limping.  He needed to work real bad so he continued to

work through it.  When he told him about the injury, they told him to go to the doctor.

He made efforts to get his co-workers to testify, but they were not available  
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He went to see Dr. Tim Simon, a general practitioner in Monticello.  He was

given Hydrocodone, muscle relaxers, and injections. He could not drive while on

these medications.  He also went to Dr. Gerald Moore and was eventually referred

to Dr. Charles Clark.  Dr. Clark gave him medications and injections to get fluid off

his knee.  He underwent surgery.  He is currently being treated by Dr. Hoffler since

Dr. Clark retired.  He explained that Dr. Clark released him back to work because

he told him that he needed to go back to work to provide for his family.  Ridgell

testified that he tried to go back to work driving a truck, but was unable to climb

stairs.  His right knee continues to swell and goes out on him.  He continued to work

after the injury until September of 2010.  Dr. Hoffler has treated him with pain

medications, drained fluid off his knee, and given him some injections.  All of his

medical expenses have been paid by Medicaid or Medicare.  He did not receive any

short-term disability payments.  He currently receives SSI.  He is scheduled to go

back to Dr. Hoffler in August of 2012.  

On cross-examination, Ridgell testified that he lost his commercial driver’s

license when he got a DUI approximately one year and a half ago.  He attempted

to go back to work driving for construction on I-69 but could not complete the first

day.  He owns a 1984 Freightliner that he could use for logging.  

Ridgell testified that he had started working for Ballenger approximately one

week before he was injured.  He cannot recall the exact date of the injury, but

believed it happened on or about June 9, 2010.  In an earlier deposition, Ridgell

denied have prior trouble with his right leg and left knee.  He admitted that he had
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a prior workers’ compensation claim three or four years earlier when he flipped a

truck he was driving for Dennis Johnson.  He filed a Form C in August of 2008

stating that he had suffered injuries to his collar bone, middle back, knees, face,

right eye and head.  

Ridgell was told by Ballenger that he wasn’t needed any more, but he told

him he was going to let him draw unemployment until his truck was fixed.  He filed

for unemployment benefits.  He lied on his application stating that he did not have

any disabilities that would keep him from doing a normal job because he needed the

benefits.  

Ridgell also admitted that he had a single car accident in July of 2008.

Although the medical records reflect that he injured both right and left knees, he

explained that he only remembered that his right knee was hurt.  He also did not

dispute that he was treated by Dr. Simon on August 5, 2008, with complaints that

both knees were hurting.  He was also treated on March 16, 2009, for pain in both

knees and prescribed Vicodin.  He was referred to an orthopedic, but could not

recall whether he saw one.  He complained of pain in both hands and knees on

August 9, 2009, and October 12, 2009, and was referred to a rheumatologist for

arthritic pain.  On November 23, 2009, he returned to Dr. Simon with knee and back

pain.  On June 29, 2010, he was seen by Dr. Simon with complaints of right knee

swelling with pain and denied any type of injury.  He worked for Ballenger until the

week of September 3, 2010.   
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He had a MRI of his right knee done on October 4, 2010.  Ridgell told Dr.

Clark that he was ready to go back to work and was released to return to work

without restrictions on March 15, 2011.

Ridgell testified that the rules for DUI for a commercial driver’s license is .04

instead of .08 and he can drive on his private driver’s license when he cannot drive

with his CDL.  He explained that he told unemployment that there was nothing

wrong with him because he was starving, had sold his land and cars, and had

moved in with his mother.   He received two checks of unemployment benefits, but

could not recall the amount of the checks.  He pays cash for his child support

payments.  He testified that he told Dr. Simon about his injury and could not explain

why there were notes on two separate visits that stated that he denied an injury and

“No NEW Injury”.  He agreed that when he initially saw Dr. Clark on September 23,

2012, he had already been fired from Ballenger.  

John Ballenger testified that he is the President of Ballenger Enterprises, a

timber company.  He testified that the claimant made only the amounts reflected on

the wage records.  He explained that Ridgell was paid $65.00 per load of timber

when he crossed the river.  He was also paid for hauling labor using his own private

vehicle that was paid as mileage.  The wage records reflect that he first began

working on July 16, 2010, and worked through September 3, 2010.  He was paid by

check and not by cash.  Ballenger testified that Ridgell did not report an injury to

him.  He first learned of the claim when the hospital called to set up the MRI.  
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Ballenger testified that Ridgell was terminated because he was too rough on

the truck.  He explained that the employees are supposed to notify the employer

within twenty-four hours of the injury and then it is turned over to the insurance

company.  He explained that if he was hurt, they would take him to the doctor.

Bud Alexander testified that he had worked with Ballenger for 57 years.  He

runs the jobs and was Ridgell’s supervisor.  He recalled meeting Ridgell at the

Conoco Station one morning and that he was limping.  Ridgell told him that he had

bumped his knee a couple weeks ago when he was getting in and out of the log

truck.  He asked Ridgell if he needed to go to the doctor, but Ridgell told him No and

that he was “alright”.  He worked one or two more weeks and never mentioned his

leg again.  Alexander testified that Ridgell worked until he knocked the stabilizer

loose from the truck causing the truck to lean to one side so he had to leave the

truck on the road.  He did not see Ridgell hurt his knee or fall out of the truck.  If he

had been hurt, he would have taken him to the doctor. 

Medical records reflect that the claimant sought medical treatment at the

emergency room on July 30, 2008, after an accident in which he lost control of his

truck and drove it into a ditch and overturned his truck.  He had injuries to his low

back, right knee, left elbow and knee.  He was prescribed Vicodin and Flexeril.

On August 5, 2008, he returned to Dr. Simon with complaints of pain in both

knees, right eye, left collar bone, and low back from the motor vehicle accident on

Tuesday.  On March 16, 2009, Ridgell returned to Dr. Simon wanting refills on pain

medication with complaints that he had pain in his knees and lower back.  He was
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prescribed Vicodin and referred to an orthopedic specialist. On July 5, 2009,

October 12, 2009, and November 23, 2009, Ridgell continued to treat with Dr.

Simon with complaints of pain in his hands and knees.  He was referred to a

rheumatologist.  

Ridgell sought treatment on June 29, 2010, with Dr. Timothy Simon at the

Monticello Medical Clinic seeking refills of prescriptions and with complaints of

swelling and pain in his right knee, but “denies inj”.  An x-ray of the right knee

revealed no fracture or dislocation.  The impression was “Mild DJD.  Nothing acute.”

Ridgell returned to Dr. Simon for a refill of Hydrocodone for pain and a follow-up

evaluation on July 16, 2010.  He complained of right knee swelling and pain.  Notes

reflect “No New injury”.  On September 22, 2010, he returned to Dr. Simon seeking

a refill of Hydrocodone for pain in his right knee.  On September 23, 2010, he was

examined by Dr. Charles Clark, an orthopedic specialist.  Dr. Clark notes that

Ridgell told him that he injured his right knee about two months ago when he was

stepping down from an 18-wheeler.  He reported that he had no previous history of

injury to his knee or prior surgery.  He recommended an MRI and diagnosed him

with a suspected medial meniscus tear of the right knee.  Ridgell underwent the MRI

on October 4, 2010.  It revealed a “1. Small joint effusion without other abnormality.

2.  No evidence of occult fracture or internal derangement.”  On January 18, 2011,

Ridgell returned to Clark with complaints of persistent pain, swelling, and

discomfort.  Clark noted that the MRI did not reveal a meniscus tear, but did show

the effusion.  He scheduled him for arthroscopic evaluation and treatment since the
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conservative measures had not worked.  On February 1, 2011, Ridgell underwent

an arthroscopic medial plica removal and abrasion arthroplasty of the patellofemoral

joint with a lateral release.  He was diagnosed with chondromalacia patella, grade

IV with a ELPS and large medial plica. On February 15, 2011, he returned for

follow-up.  Clark ordered physical therapy.  On March 15,  2011, Clark noted that

Ridgell was doing considerably better. He noted “He can extend fully and walks

normally.  There is no effusion.”  Clark released Ridgell to return to work without any

limitations.  Ridgell returned to Clark on December 12, 2011, with complaints of

recurrent effusion and pain in his right knee.  He was diagnosed with osteoarthritis

in his patellofemoral joint, right knee, grade 4.  He was given a Medrol Dosepak and

injections.  On March 8, 2012, Ridgell was evaluated by Dr. Hoffler.  Dr. Hoffler

diagnosed him with osteoarthritis of the right knee. He discussed the treatment

options, including surgical intervention with a total knee replacement.  Ridgell chose

to continue periodic cortisteroid injections.   

 DISCUSSION

The claimant contends he sustained a compensable injury to his right knee

and is entitled to medical benefits (past and future); temporary total disability

benefits from the date of injury until the date of maximum medical improvement,

and attorney’s fees.  The claimant reserves the issue of temporary total disability

after March 15, 2011, and all other issues, including permanency.

The respondents contend that claimant did not suffer a compensable injury

on or about June 9, 2010, or at any other time while working for respondent
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employer.  In light of this, the respondents contend they should not be liable for any

benefits associated with this alleged injury.  Respondents also contend that

claimant’s need for medical treatment, if any, is associated with pre-existing and

underlying problems and not any acute injury.  Respondents assert alternatively that

claimant worked until September 9, 2010, and would not that be entitled to benefits

for that period of time.  Respondents assert an offset under Section 411.

Respondents assert that claimant was an employee until the week of July 16, 2010,

and was released to return to work on March 15, 2011.  Respondents further

contend that claimant did not give notice to the employer until August of 2010, and

would not be responsible for any benefits prior to that date.

I.  Compensability

Ark. Code Ann. § 11-9-102(4)(A) defines “compensable injury”:

(i) (a)n accidental injury causing internal or external physical harm to
the body or accidental injury to prosthetic appliances, including
eyeglasses, contact lenses, or hearing aids, arising out of and in the
course of employment and which requires medical services or results
in disability or death.  An injury is “accidental” only if it is caused by a
specific incident and is identifiable by time and place of occurrence;

 (ii) An injury causing internal or external physical harm to the body
and arising out of and in the course of employment if it is not caused
by a specific incident or is not identifiable by time and place of
occurrence, if the injury is: (a) Caused by rapid repetitive motion . . .
(v) A hernia as set out in § 11-9-523.

Objective medical evidence is necessary to establish the existence and

extent of an injury, but it is not essential to establish the causal relationship between

the injury and the job.  Ark. Code Ann. § 11-9-102(4)(D) (Repl. 2002); Wal-Mart
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Stores, Inc. v. VanWagner, 337 Ark. 443, 990 S.W.2d 522 (1999). Claimant’s

burden of proof shall be a preponderance of the evidence.  Ark. Code Ann. § 11-9-

102(4)(E)(i).  If claimant fails to establish by a preponderance of the evidence any

of the requirements for establishing the compensability of the injury alleged, he fails

to establish the compensability of the claim, and compensation must be denied.

In the instant case, the claimant is alleging that he injured his right knee as

he was stepping out a logging truck in June of 2010.   The respondents contend that

the claimant had pre-existing knee problems and did not suffer a knee injury on the

job.  The credible evidence demonstrates that Ridgell had an extensive history of

medical problems with his right knee for which he sought continuing medical

treatment after a roll-over truck accident in 2008.

In workers’ compensation law, an employer takes the employee as he finds

him, and employment circumstances that aggravate preexisting conditions are

compensable.  Williams v. L & W Janitorial, Inc., 85 Ark. App. 1, 145 S.W.3d 383

(2004); Heritage Baptist Temple v. Robison, 82 Ark. App. 460, 120 S.W.3d 150

(2003).   However, an aggravation is a new injury resulting from an independent

incident.  Id.  An aggravation, being a new injury with an independent cause, must

meet the definition of a compensable injury in order to establish compensability for

the aggravation. Id.  In Maverick Transp. v. Buzzard, 69 Ark. App. 128, 10 S.W.3d

467 (2000), the Arkansas Court of Appeals discussed the difference between an

aggravation and a recurrence as it relates to workers’ compensation law.  The Court

stated:
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An aggravation is a new injury resulting from an independent incident.
Farmland Ins. Co. v. DuBois, 54 Ark. App. 141, 923 S.W.2d 883
(1996).  A recurrence is not a new injury but merely another period of
incapacitation resulting from a previous injury.  Atkins Nursing Home
v. Gray, 54 Ark. App. 125, 923 S.W.2d 897 (1996).  A recurrence
exists when the second complication is a natural and probable
consequence of a prior injury.  Weldon v. Pierce Bros. Constr., 54
Ark. App. 344, 925 S.W.2d 179 (1996).  Only where it is found that a
second episode has resulted from an independent intervening cause
is liability imposed upon the second carrier.

Id. at 130, 10 S.W.3d at 468.  An aggravation is a new injury with an independent

cause and, therefore, must meet the requirements for a compensable injury.

Crudup v. Regal Ware, Inc., 341 Ark. 804, 20 s.W.3d 900 (2000); Ford v.

Chemipulp Process, Inc., 63 Ark. App. 260, 977 S.W.2d 5 (1998).  In Davis v.

Helena Chemical Co., claimant suffered from a pre-existing lumbar degenerative

condition before sustaining a compensable injury. Full Commission Opinion, filed

August 3, 1999 (D406121). The Full Commission affirmed an administrative law

judge’s finding that claimant was entitled to additional medical treatment, stating:

The respondents’ and the dissent’s central argument in this case is
that the treatment the claimant is presently receiving is because of an
ongoing degenerative condition which would be occurring whether or
not the claimant suffered an injury in 1984. However, this argument
overlooks the fact that the claimant’s previously asymptomatic
degenerative process physically progressed and became
symptomatic because of his 1984 compensable injury . . . the
compensable injury, not some speculative event, is what resulted in
the claimant’s present condition.

Id.

The Full Commission later upheld a finding of compensability where symptoms of

claimant’s pre-existing condition were asymptomatic for five years prior to the

compensable event. Jerry Hambelton v. Guy King & Sons, Inc. & Bituminous
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Casualty Corp., Full Commission Opinion, filed February 22, 2001 (E904812).  The

Commission held that a preponderance of the evidence showed that claimant’s

symptoms were the result of his compensable injury, despite the fact that claimant

had a pre-existing ongoing degenerative process.  Id. at 19. 

The test to determine whether a subsequent episode is a recurrence or an

aggravation is whether the subsequent episode was a natural and probable result

of the first injury or if it was precipitated by an independent intervening cause.

Bearden Lumber Co. v. Bond, 7 Ark. App. 65, 644 S.W.2d 321 (1983).  If there is

a causal connection between the primary and the subsequent disability, there is no

independent intervening cause unless the subsequent disability is triggered by

activity on the part of the claimant which is unreasonable under the circumstances.

Guidry v. J & R Eads Const. Co., 11 Ark. App. 219, 669 S.W.2d 483 (1984),

Georgia-Pacific Corp. v. Carter, 62 Ark. App. 162, 969 S.W.2d 677 (1998), Davis

v. Old Dominion Freight Line, Inc. 341 Ark. 751, 20  S.W.3d 326 (2000).

It is the exclusive function of the Commission to determine the credibility of

the witnesses and the weight to be given their testimony.  Johnson v. Riceland

Foods, 47 Ark. App. 71, 884 S.W.2d 626 (1994).  Furthermore, the Commission is

not required to believe the testimony of the claimant or other witnesses, but may

accept and translate into findings of fact only those portions of the testimony it

deems worthy of belief.  Brotherton v. White River Area Agency, ___ Ark. App. ___,

___S.W.3d ____(Dec.14, 2005); Morelock v. Kearney Company, 48 Ark. App. 227,

894 S.W.2d 603 (1995).  The Commission may accept or reject medical opinions
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and determine their medical soundness and probative force.  Id.  It is important to

note that the claimant’s testimony is never considered uncontroverted.  Lambert v.

Gerber Products Co., 14 Ark. App. 88, 684 S.W.2d 842 (1985); Nix v. Wilson World

Hotel, 46 Ark. App. 303, 879 S.W.2d 457 (1994).

In the instant case, the claimant testified that he injured his knee as he

stepped down out of the truck and that he was in the clear line of vision of his

supervisor, Bud Alexander.  He did not report the incident to his supervisor or seek

medical attention immediately.  He explained that he thought his supervisor had

seen him fall.  He testified that he reported the injury to John Ballenger on the

following Friday.  Bud Alexander testified that he did not see the claimant injure his

knee or fall as he exited his truck.  He explained that he only became aware of the

claimant’s knee problem when he saw him limping approximately one week prior to

his termination from his employment.  When Ridgell told him that he hurt his knee

getting out of his logging truck, Alexander offered to get him medical attention which

was declined by Ridgell.  John Ballenger testified that Ridgell did not report a knee

injury to him.  He explained that he learned of the claim when the hospital contacted

him concerning the scheduling of the MRI in October of 2011.  The evidence reveals

that the claimant worked for Ballenger from July 16, 2010, until September 9, 2010,

when he was terminated for other performance issues.  The medical evidence

shows that the claimant suffered knee injuries in 2008 when he was involved in a

roll-over accident in a truck.  He continued to seek medical treatment for both of his

knees from 2008 until 2010.  There is no mention in Dr. Simon’s reports in June -
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August of 2010 that the claimant attributed his right knee problems to a work-related

incident.  In fact, Dr. Simon notes that there was no injury and that the claimant

denied any injury.  The first medical report which reflects that the claimant asserted

that he injured his right knee on the job was on September 23, 2011, during his

initial examination with Dr. Clark.  This was after he had been terminated from his

employment.  Moreover, the objective tests conclude that the claimant did not suffer

from an acute injury, but rather a degenerative condition and osteoarthritis in his

knee. 

After consideration of all the evidence presented, I find that the claimant’s

various and inconsistent statements and testimony concerning his right knee

problems and the work incident are not credible.  Moreover, I find that the

preponderance of the evidence reveals that the claimant had suffered from knee

problems for an extended period of time.  Based on the preponderance of the

evidence, I find that the claimant has failed to prove that his right knee injury was

caused by a specific incident in June or July of 2010, at work while performing his

job duties for Ballenger Enterprises.  In light of this finding, it is not necessary for me

to address the remaining issues of notice, temporary total disability benefits, and

offset.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction

of this claim. 
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2. The employer/employee/carrier relationship existed between July and

September of 2010.

3. The claimant has failed to prove by a preponderance of the evidence

that he sustained a compensable right knee injury while working for

Ballenger Enterprises in 2010. 

ORDER 

For the reasons discussed herein, this claim must be, and hereby is,

respectfully denied.

IT IS SO ORDERED.

                                                            
BARBARA WEBB
Administrative Law Judge


