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 BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

                       CLAIM NO. G003691

MICHAEL RICKETTS, 
EMPLOYEE CLAIMANT

CITY OF HARRISON, 
EMPLOYER RESPONDENT

ARKANSAS MUNICIPAL LEAGUE
INSURANCE CARRIER/TPA                                  RESPONDENT

                 OPINION FILED FEBRUARY 17, 2012                  
          
A hearing was held before Administrative Law Judge Chandra Hicks, 
in Harrison, Boone County, Arkansas.

The claimant was represented by the Honorable Thomas W. Mickel,  
Attorney at Law, Conway, Arkansas. 

Respondents were represented by The Honorable J. Chris Bradley,
Attorney at Law, North Little Rock, Arkansas.

                     STATEMENT OF THE CASE
 
     A hearing was held in the above-styled claim on January 11,

2012, in Harrison, Arkansas.  A Prehearing Telephone Conference

was conducted in this case on November 21, 2011.  A Prehearing

Order was entered in this claim on that same date.  This

Prehearing Order set forth the stipulations offered by the

parties, the issues to be litigated, and their respective

contentions.

     The following stipulations were submitted by the parties,

either in the Prehearing Order or at the start of the hearing, as

the following are hereby accepted:

1.  The Arkansas Workers’ Compensation Commission has
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jurisdiction of the within claim.

     2.  The employee-employer-insurance carrier relationship

existed at all relevant times, including April 12, 2010.

3.  The claimant incurred a specific incident injury to

his left shoulder and cervical spine on said date.

4.  The claimant incurred a 10% whole person impairment his

spinal injury, and an additional 6% whole person impairment for

his shoulder.  

5.  The average weekly wage at the time of his compensable

incident was $397.66.  His compensation rates are $265.00, and

$199.00.

6.  This claim for additional benefits has been controverted

in its entirety.

By agreement of the parties, the issues to be litigated at the

hearing were as follows:

1.  Wage-loss disability.

     2.  Attorney’s fee.

The claimant’s and respondents’ contentions are set out in

their respective Responsive Filings.  These are hereby incorporated

herein by reference. 

     The documentary evidence submitted in this case consists of

the hearing transcript of January 11, 2012, and the documents

contained therein. 

     The following witness testified at the hearing: the 
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claimant.

                           DISCUSSION

     At the time of the hearing, the claimant was age 42.  He has

a high school education.  After graduating from high school, the

claimant began working full-time.  Over the years, the claimant has

worked several places.  Most recently, he worked for the City of

Harrison, in sewer construction, repairing sewer lines.  Basically,

the claimant worked as a general laborer while working for the City

of Harrison.  The claimant’s other job duties required him to work

in ditches and drive a dump truck, but no heavy equipment work was

required of him.  Before his compensable incident, the claimant had

worked almost a year for the city.  He began working there around

the middle of June of 2009.   

     The claimant testified that he is not considered an active

employee of the city.  According to the claimant, following his

release by Dr. Sites, they did not offer him any job within his

restrictions.  

     Prior to going to work for the city, the claimant worked in

Green Forest, at Newberry, which is a trucking company.  He worked

as a truck driver for them.  He initially hauled sawdust, and later

they transferred him to an over-the-road truck driver. He

transported various kinds of freight.  The claimant testified that

he worked there for about year.  The claimant has had his CDL since

around 1998.  
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     He has also been self-employed a couple times.  The claimant

did residential carpentry, wherein he built roofs, and some framing

and trimming work.  

    With respect to job duties as a truck driver, the claimant

explained:

Q. Now you also told me at one point that you also did
something called tarpery (phonetic) work.

A. Excuse me?

Q. Something about reworking tarps, repair tarps?

A. No, when I was truck driving sometimes I’d have to tarp
my loads.

Q. Oh, okay.  And that requires you to get up and climb
around --

A. Yeah, yes, sir.

Q. Does it also require you to do some overhead pulling or
work?

A. Yes.

     Previously, the claimant also did some logging work.  He cut

trees, drove skidders, and operated a loader.  This worked 

required the claimant to climb in and out of equipment.  The

claimant testified that he worked for a sawmill.  While working

there, the claimant ran a saw and operated other machinery. In

addition, the claimant had to load and handle/lift lumber.

     The claimant gave the following description of his April 12,

2010 injury:

A. Okay.  We was starting a new sewer line in a specific
place, which is at the manhole.  And we had been digging in
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this hole for two weeks and then when we got down to the
limestone we had to start jackhammering and which we had
jackhammered for about a week.  So my crew leader after he got
down to where he thought he was getting close to where he
needed to be, there’s a, it’s like protection.  It’s got to be
set down in the hole before we can get down in there.  It’s
called shoring.  And before we could enter the hole we’d have
to get down in between -- this shoring would have to be set in
and then we could only go and work inside the shoring in case
it closed in, or caved in.  But what happened was, he set the
shoring in the hole too quickly.  It really didn’t need to be
in there and the last couple of days we had worked before my
accident he had been having to move it around a lot.  And so
this particular day he was moving it again and we had to have
a ladder down in there to get in, the hole is approximately 16
feet deep.  And so I was holding on to a rope that was tied
onto this ladder while he was moving this shoring around and
after he got it to where he wanted it I went to ease the
ladder back down in there and I was standing right on the edge
of the manhole and the ladder stopped and it was approximately
two feet from the edge of the manhole from where I was
standing so I just kind of leaned over and was going to push
it.  Well, right as I got to it it just fell and caused me to
overcorrect on my balance so I just dropped head first into
the --

Q. So you fell to the bottom of a hole?

A. Yes, sir.

     The claimant initially treated at MediQuick Clinic.  At that

time, the claimant had complaints of pain in the neck, left knee,

shoulder and various other bodily parts.  Thereafter, the 

claimant’s condition worsened.  An MRI of the neck was performed.

Following this, the claimant treated with Dr. Crabtree.  The

claimant under went neck surgery by Dr. Crabtree, in July of 2010.

He treated with Dr. Sites for his left shoulder injury.  The

claimant testified he underwent shoulder surgery with Dr. Sites, in

September or October of 2010. Dr. Sites also performed carpal
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tunnel release on the claimant’s left hand. 

     With respect to his symptoms, the claimant testified:

Q. After your neck and shoulder surgeries were done were
your symptoms the same as they were before your surgeries?

A. Well, yes but, yeah I mean before the shoulder surgery,
my left arm I dealt with a lot of pain with it and after it,
I mean now I started having problems with it going numb a lot.

Q. Okay.  What goes numb a lot?

A. Well, actually it’s my hand.  Sometimes it’d be like my
two fingers, sometimes it would be like three fingers and then
most of the time now when it does it though it’s all of them.

Q. And to make sure we’re clear on which hand, you’re
talking about the left hand?

A. My left one.

Q. Now, as far as other symptoms, tell us about your back.
What parts of your back and neck are you having pain in?

A. Well, my neck, it still hurts real bad down the one side
and when it’s real bad it still goes down and in under my left
shoulder but it also goes down my back and I guess it’s toward
-- I thought it was my lower back but I guess it’s my mid
back.  Now I can’t stand for very long, I can’t get on my feet
for very long.

Q. Your doctors kept saying that you were having discomfort
in the mid back between the shoulder blades and it goes down
from there, is that what you recollect telling them?

A. Yes, sir.  Yes.

Q. And is that something you kept telling them throughout
the time you treated, even after your surgery?

A. Yes, sir, every time I spoke to one of them I mentioned
it.

    The claimant was released from by Dr. Lennard(Dr. Sites’

partner), in December of 2010.  He currently treats his symptoms
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with aspirin.  The claimant admitted to undergoing a functional

capacity evaluation in October of 2011.  After completing this

evaluation, the claimant went home and rested the remainder of the

day.  The following day, the claimant hurt all over.  According to

the claimant, he hurt down his neck and mid back.  

     He testified that the longest he is able to sit is 25 

minutes.  If the claimant does prolonged sitting, his pain worsens

and he is uncomfortable.  The claimant denied that given his 

current position, he would be able to drive a truck over the road

and sit in that truck for three or four hours at a time.  As a

result, the claimant would not be able stay on schedule and

employed.     

    As of the date of the hearing, the claimant had filed for

Social Security Disability benefits.  He explained:

Q. Ms. Taylor seems to have gotten the impression that
you’re not really interested in working, you’re more focused
on trying to get on Social Security disability.  Why is it you
haven’t looked for work?

A. Well, I just -- there’s nothing that I can, the main
reason is because of not being able to stay on my feet for
very long.  There’s not a whole lot of jobs out here that
don’t really require lifting or anything and I’m not educated
for a desk job or nothing like that.

     The claimant admitted to telling Ms. Taylor he wised to pursue

medical treatment for his low back complaints.  He further admitted

that he was aware that the respondent-carrier is going to allow him

to go back to the doctor. 

    A typical day for the claimant includes sitting in a chair
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majority of the time.  He does not move any more than he has to.

He is able to perform a couple of chores around the house.  The

claimant takes out the trash and they have three potbelly pigs that

he has to feed.  The feeding of them is just a matter of a bowl of

food each.  The claimant denied that he is required to do any heavy

lifting in order to feed the pigs their food.  He denied doing any

household chores.  The claimant further denied having fished or

hunted since his injury.  

    He admitted that if he gets turned down for Social Security

Disability, he will have to try and look for work.  The claimant

denied that he will be able to go back to making $400.00 a week, as

he did with the City of Harrison.

     At night, the claimant sometimes has to sleep sitting up in a

chair.  He gets roughly six hours of sleep, and wakes up at least

twice during the night.  The claimant admitted that he is able to

do small repairs around the house for his wife. 

     As of the date of the hearing, the claimant was drawing 

$398.00 every two weeks from the Municipal League.  This is his 

only source of income.  His wife works for Ron Moore Auto Sales, 

cleaning and detailing vehicles. He denied having filed for

unemployment benefits.  The couple has no other benefits or money

coming into the home.                     

     On cross examination, the claimant admitted that he currently

holds a commercial driver’s license.  In order to drive a school
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bus, the claimant would have to obtain a passenger’s endorsement to

transport passengers.  The claimant admitted that he does not

having any restrictions about climbing around on a truck. However,

the claimant testified:

Q. So the real limitation then as I saw from the functional
capacity evaluation is lifting over your head.  That’s where
you had problems.

A. Yes.

Q. And that’s that left arm, correct?

A. Yes.

Q. Of course the functional capacity exam went into much
more detail about lifting restrictions but is that the major
thing for you, lifting over the head?

A. Well, yes, that and the standing or bending.
 
     The claimant denied any low back problems prior to his injury.

The claimant stated that his left side is affected more than his

right side.  He has numbness of both legs, depending on the amount

of time he has to stand or sit.  He denied having undergone an MRI

of the back.  He admitted that he has not looked for any work at

all.  He further admitted that he has a motorcycle.  The claimant

purchased it right before his injury.  According to the claimant,

he is unable to ride his motorcycle, and would probably be

uncomfortable on it.  However, the claimant admitted that he is

able to do light mechanic work, such as change a spark plug on his

lawnmower.

     Upon being questioned by the Commission, the claimant 
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testified that his hourly rate of pay, while hauling sawdust was

around $650.00.  When the claimant worked for the City of Harrison

and in the logging business, his hourly rate of pay was $10.00.  He

also charged $10.00 an hour when he did carpentry work.     

     A review of the medical records show that on April 16, 2010,

the claimant sought treatment for his admittedly compensable injury

at Harrison MediQuick Clinic.  He was noted to have multiple

abrasions to the arm and a scalp laceration.      

     On May 19, 2010, an MRI of the cervical spine was performed

with the following impression:

Abnormal cervical spine as described above. Degenerative
change is most pronounced in association with the lower
cervical spine from C4 through C7.  Small posterior protrusion
are described above at C4-C5,C5-C6 and C6-7.  Borderline
spinal stenosis is present.

     The claimant underwent an initial orthopedic evaluation with

Dr. Terry Sites on that same date.  His impression was:

1. Left shoulder rotator cuff tendinopathy with partial
tear/impingement, with some acromioclavicular joint 

     arthropathy.
2.  Cervical spine degenerative change, possible cervical
strain and/or other 

     Dr. Sites discussed his findings and the options for 

treatment with the claimant in detail.  After a full discussion,

the claimant opted to undergo a cortisone injection into his left

shoulder, followed by additional therapy.  For the claimant’s

cervical spine injury, Dr. Sites recommended that he see a spine

specialist. 
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     On June 16, 2010, the claimant was seen again by Dr. Sites.

He noted that claimant was seen by Dr. Crabtree.  Dr. Sites further

noted that Dr. Crabtree was concerned about a herniated disk in the

claimant’s neck.  Dr. Sites’ impression was:

1.  Left shoulder rotator cuff tendinopathy with impingement
and acromioclavicular joint arthropathy.
2.  Cervical spine, disease, possible herniated disc, neural
compression or other.

     At that time, Dr. Sites opined that the claimant needed to

complete his evaluation and treatment of the cervical spine prior

to any specific shoulder treatment. 

     The claimant was seen by Dr. Mark Crabtree for neck pain on

June 29, 2010.  Dr. Crabtree reported, in pertinent part:

Cervical spondylosis and disc protrusion at the C5-6 level
with right nerve root impingement on the job injury is the
prevailing cause of his symptoms and his need for treatment.
He has failed to respond to medications, PT, and activity
restrictions including being off work.

His best option for return to work in an efficient time is to
consider nerve decompression with ACDF C5-6.

     On September 8, 2010, the claimant returned to Dr. Sites.  He

noted the claimant was two months postop on his cervical spine

surgery by Dr. Crabtree.  The claimant was better, but still having

occasional tingling in his fingers, and pain over the anterolateral

aspect of his left shoulder, which was deep in nature.  

     Dr. Sites saw the claimant on November 3, 2010.  He noted that

the claimant’s left shoulder was doing well.  The claimant was

having minimal pain in the left shoulder, persistent numbness and
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tingling in his fingers, among other things.  His impression was,

“status post left shoulder rotator cuff repair x six weeks.”  Dr.

Crabtree ordered continued physical therapy treatment, which

included strengthening, and an EMG/NVC study.

     On December 17, 2010, Dr. Lennard assessed the claimant with

a 10% permanent partial disability to the body as whole for his

cervical injury.  Dr. Lennard released the claimant to regular duty

with no restrictions regarding his cervical spine injury.  He

stated that no further treatment was necessary at that time for the

cervical spine.  Dr. Lennard wrote, in relevant part, “Physical

therapy was continued and he was ultimately place at MMI regarding

the cervical spine on 10/05/2010.”    

     The claimant saw Dr. Crabtree for follow-up care on April 1,

2011, due to chief complaints of interscapular pain, left pain and

arm pain.  He noted that the claimant was s/p ACDF C5-6 on July 12,

2010.

     On May 18, 2011, the claimant returned to Dr. Sites.  At that

time, the claimant was, “status post left carpal tunnel release

about five weeks.” The claimant’s numbness and tingling were

gone.      

    Dr. Crabtree pronounced the claimant to be maximum medical

improvement on July 15, 2011.  Therefore, Dr. Crabtree directed the

claimant to return to Dr. Lennard(sic) for rating and release.

     On August 10, 2011, Dr. Sites released the claimant to full
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duty work from his left shoulder surgery (rotator cuff repair and

distal clavicle resection) of September 9, 2010.  Dr. Sites also

released the claimant from his care for his left shoulder. He

placed restrictions on the claimant of “no activity above shoulder

level, and a left shoulder limitation of no lifting greater than 20

pounds.” Dr. Sites assessed the claimant with a permanent

anatomical impairment rating of 6% to the whole person for his left

upper extremity injury. 

     The claimant underwent a functional capacity evaluation on

October 11, 2011.  The results of this evaluation indicated that

the claimant gave a reliable effort, with 52 of 55 consistency

measures within expected limits.  Analysis of the data collected

during this evaluation demonstrated that the claimant put forth

consistent effort during this testing.  The claimant demonstrated

the ability to work in the medium classification of work.

     The respondents provided the claimant with rehabilitation

services by Heather Taylor.  At the time of his initial interview

with Ms. Taylor, the claimant reported that he was not interested

in her assistance with finding another job.  He further reported

that he was seeking some additional medical treatment for his low

back. The claimant also expressed interest in concluding his

workers’ compensation claim as soon as possible, so that he could

pursue medical treatment on his own for his low back complaints.

Ms. Taylor instructed the claimant to contact her as soon as
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possible if he changed his mind about job search assistance.  The

claimant agreed to do so.                      

                     ADJUDICATION 

A.  Wage-loss Disability

     The claimant contends that he sustained wage-loss 

disability, over and above the 10% permanent anatomical impairment

rating for his spinal injury and 6% whole person impairment for his

shoulder.    

     When considering claims for permanent partial disability 

benefits in excess of the employee's percentage of permanent

physical impairment, the Commission may take into account, in

addition to the percentage of permanent physical impairment, such

factors as the employee's age, education, work experience, and

other matters reasonably expected to affect his or her future

earning capacity.  Ark. Code Ann. § 11-9-522(b)(1).  In considering

factors that may affect an employee's future earning capacity, the

appellate court considers the claimant's motivation to return to 

work, since a lack of interest or a negative attitude impedes an

assessment of the claimant's loss of earning capacity.  Ellison v.

Therma Tru, 71 Ark. App. 410, 30 S.W.3d 769 (2000). 

     The instant claimant was only 42 years old as of the date of

the hearing.  He has a high school education, with an average IQ.

At the time of his compensable left shoulder and cervical spine

injury, the claimant had worked for the City of Harrison a little
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over a year.  He worked for the respondent-employer performing

sewer construction job duties, wherein he repaired sewer lines.

The claimant holds a commercial driver’s license, and as prior work

experience as an over-the-road truck driver.  He also has prior

relevant work experience in the logging business. All of the

claimant’s past relevant work would be classified in the heavy

category of physical work demands.  Based on his functional

capacity evaluation and the evidence before me, the claimant would

not be able to return to any of his prior work.  However, during

this evaluation, the claimant demonstrated the ability to work in

the medium classification of work.

     In the present matter, the claimant sustained an admittedly

compensable injury to his left shoulder and cervical spine on April

12, 2010.  The claimant underwent cervical surgery by Dr. Crabtree

in July of 2010.  Following this procedure, the claimant underwent

shoulder surgery by Dr. Sites.  The parties stipulated that the

claimant sustained a 10% whole person impairment for his spinal

injury, and an additional 6% whole person impairment for his

shoulder injury.  The claimant was released from care by Dr.

Crabtree for his cervical injury without any physical restrictions.

Dr. Sites released the claimant from his care with left shoulder

limitations of no lifting of greater than 20 pounds above, no

activity above shoulder level.  The claimant testified that the

respondent-employer did not offer him a job within his
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restrictions.  The claimant has not looked for or applied for any

other work. 

     A vocational analysis performed by Ms. Taylor on November 30,

2011 demonstrates that the claimant would be limited to sedentary,

light, and medium classifications of work.  During her initial

vocational assessment interview with the claimant, Ms. Taylor

offered him job search assistance.  The claimant told her that he

would like to conclude his workers’ compensation claim as soon as

possible, so that he can pursue medical treatment on his own for

his back.  The respondents have now agreed to pay for treatment

relating to the claimant’s back and other symptoms. 

     After having observed the claimant’s demeanor at the hearing

and when comparing his testimony with the other evidence of record,

I find that the claimant was a credible witness.  The claimant and

his wife are the only occupants of their home.  He stays home most

of the day.  The claimant is able to feed his pigs and help his

wife with small home repairs. The claimant is able to do light

mechanic work on his lawnmower.  Prior to his injury, the claimant

was able to fish and hunt.  He has stopped these hobbies since his

compensable injury.  The claimant has a motorcycle, but has been

unable to ride it since his compensable injury.          

     At the time of the hearing, the claimant was receiving 

workers’ compensation indemnity benefits in the amount of $398.00,

every two weeks.  His wife works cleaning and detailing cars. He
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has applied for Social Security Disability benefits.

     As of the date of the hearing, no further treatment had been

recommended for the claimant’s left shoulder or spinal injury.  The

claimant testified that he was taking aspirin for his symptoms.  

     After having taken into account the claimant’s relatively 

young age, anatomical impairment rating of 10% for his cervical

injury and 6% impairment for his left shoulder(for a total of a 16%

whole body impairment), limited education, prior work experience of

heavy work, the permanent restrictions placed on him by Dr. Sites,

ability to now perform only medium classification of work, and

other matters reasonably expected to affect his future earning

capacity, I find that the claimant sustained wage-loss disability,

in the amount of 10% over and above his 16% anatomical impairment

rating.  

   While I realize that there was testimony regarding the

claimant’s back symptoms, however, these symptoms have not been

considered in this matter since the back condition has not been

accepted as compensable along with an assessed permanent anatomical

impairment.  In addition, the claimant’s symptoms relating to his

accepted carpal tunnel syndrome injury have also not been

considered in this analysis for wage-loss disability since this is

a scheduled injury.        

B.  Attorney’s Fee

   Here, the parties stipulated that the respondents have
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controverted this claim for additional benefits.  As such, I

therefore find that the claimant’s attorney is entitled to a

controverted attorney’s fee pursuant to Ark. Code Ann. § 11-9-715,

on all indemnity benefits awarded herein to the claimant. 

             FINDINGS OF FACT AND CONCLUSIONS OF LAW 

     On the basis of the record as a whole, I make the following

findings of fact and conclusions of law in accordance with Ark.

Code Ann. §11-9-704.

1.  The Arkansas Workers’ Compensation Commission has       
    jurisdiction of the within claim.

2.  The employee-employer-insurance carrier relationship 
    existed on the date of injury, April 12, 2010, and at 
    all other pertinent times. 

3.  The claimant incurred a specific incident injury to
    his left shoulder and cervical spine on said date.

4.  The claimant incurred a 10% whole person impairment to his
    spinal injury, and an additional 6% whole person 

         impairment for his shoulder.  

5.  The average weekly wage at the time of his compensable  
    incident was $397.66.  His compensation temporary total 
    disability rate is $265.00, and his permanent partial 

         disability rate is $199.00.

6.  This claim for additional benefits has been controverted
    in its entirety.

7.  The claimant sustained 10% wage-loss disability, over and
    above his anatomical impairment ratings.

8.  The claimant’s attorney is entitled to a controverted 
    attorney’s fee on the indemnity benefits awarded herein.

 
                                 AWARD

   The respondents are directed to pay wage-loss disability

benefits in accordance with the findings of fact set forth herein
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this Opinion. All accrued sums shall be paid in lump sum without

discount, and this award shall earn interest at the legal rate

until paid, pursuant to Ark. Code Ann. §11-9-809.

     Pursuant to Ark. Code Ann. §11-9-715, the claimant’s 

attorney is entitled to a 25% attorney’s fee on the indemnity

benefits awarded herein.  This fee is to be paid one-half by the

carrier and one-half by the claimant. 

     All issues not addressed herein are expressly reserved 

under the Act.

     IT IS SO ORDERED.

        

                                 __________________________
        CHANDRA HICKS

Administrative Law Judge
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