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STATEMENT OF THE CASE

A hearing was held by ALJ Mark Churchwell in the above-

styled claim on August 24, 2012, in Jonesboro, Arkansas.  A

Prehearing Order was entered by Chief ALJ David Greenbaum in

this case on July 11, 2012.  The following stipulations were

submitted by the parties either in the Prehearing Order or

at the start of the hearing and are hereby accepted:

1. The employee/employer relationship existed at all
relevant times, including March 5, 2012.

2. This claim has been controverted in its entirety.

3. The claimant’s average weekly wage of $421.00
would entitle him to compensation rates of
$281/$211 for temporary total disability and
permanent partial disability, respectively.

 
By agreement of the parties, the issues to be litigated

and resolved at the present time were limited to the

following:

1. Compensability.  Specifically, whether the
claimant was an innocent victim of horseplay on
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1Although the issue section of the Prehearing Order
mentions only horseplay, the respondent’s contentions in the
Prehearing Order referred to assaults, combats, recreational
activities and social activities, in addition to possible
horseplay.  These discrepancies were clarified before the
hearing.  All of the exclusions (assaults, combats, and
horseplay) listed in Ark. Code Ann. § 11-9-102(4)(B)(i), but
only the exclusions listed therein, constitute the
compensability issue presented at the hearing. (T. 4-5) 

March 5, 2012, versus an active participant as
defined by Ark. Code Ann. § 11-9-102(4)(B)(i).1

2. In the event compensability is overcome, the
claimant’s entitlement to associated benefits is
not in dispute.

The record consists of the August 24, 2012, hearing

transcript and the exhibits contained therein.  

DISCUSSION

The claimant, Mark Reynolds, became employed within the

sanitation department of the City of Jonesboro in

approximately January of 2012. (T. 44) Another sanitation

department employee, Kenny King, started working for the

City of Jonesboro in 1999. (T. 42) However, until March 5,

2012, Mr. Reynolds and Mr. King had never previously been

paired together on a sanitation truck. (T. 44)

After completing their truck route together on March 5,

2012, Mr. Reynolds and Mr. King went to work with other

sanitation department employees removing plastic and plastic

bags from the department’s mulch pile. (T. 8) Typically, the

sanitation department’s superintendent, Royce Leonard, would

have been with his employees at the mulch pile; however, on
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2Mr. Reynolds testified that Mr. King grabbed Mr.
Reynolds around the waist, picked him up, and the two fell.
(T. 20) Mr. King testified that Mr. King grabbed Mr.
Reynolds in an attempt to move Mr. Reynolds, not pick him
up; the two “walked” for perhaps a minute and then fell. (T.
48, 60) Mr. Williams testified that Mr. King grabbed Mr.
Reynolds first; Mr. Reynolds grabbed Mr. King back; the two
“locked up” and tossed and turned for one or two minutes and
then fell. (T. 70, 78) Mr. Williams testified that Mr.
Reynolds was limping when Mr. Reynolds got up. (T. 73)

this particular day, Mr. Leonard had work to do elsewhere.

(T. 76)

After the group had worked together laughing and joking

and picking up plastic for some period of time, Mr. King

without warning placed Mr. Reynolds in a bear hug. (T. 47-

48, 60) Accounts vary somewhat as to precisely how Mr.

Reynolds responded, and how long the incident lasted, but by

all accounts, (1) while the two men were still joined

together; (2) Mr. King fell on Mr. Reynolds; and (3) Mr.

Reynolds appeared to be hurt after the fall.2

Mr. Williams, Mr. King, and Mr. Reynolds all went back

to the office and discussed the matter with their

supervisor, Mr. Leonard, who suspended both Mr. King and Mr.

Reynolds from work for one day for having engaged in

horseplay. (T. 81)

Mr. Reynolds went to the hospital the second day after

the incident.  An x-ray indicated the presence of a

nondisplaced right acetabular fracture. (C. Exh. 1 p. 2) A

CT indicated the fracture and a hip effusion. (C. Exh. 1 p.

3) Dr. Brian Dickson prescribed a walker and predicted in an
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office note dated March 8, 2012, that Mr. Walker would be

off work for the injury for six weeks. (C. Exh. 1 p. 6) On

April 24, 2012, Dr. Dickson indicated that Mr. Reynolds

could return to work in two weeks. (C. Exh. 1 p. 9) However,

Mr. Reynolds testified that he was terminated by the City

for purported job abandonment. (T. 25)

Mr. Reynolds’ physical injury, medical expenses, and

period of temporary disability are not presently an issue

before the Commission.  What is currently in dispute is

whether Mr. Reynolds sustained a compensable injury.  The

respondents contend that this workers’ compensation claim is

barred because either (1) Mr. Reynolds actively participated

in assaults or combats having a non-employment related

hostility or animus in one, both, or all of the combatants

constituting a deviation from customary duties, or (2) Mr.

Reynolds’ injuries are the result of his non-innocent

participation in horseplay. (T. 4-5; Comm. Exh. 1 p. 2)

In these regards, I note that Arkansas Code Annotated

section 11-9-102(4)(B) provides in relevant part:

(B) "Compensable injury" does not include:

(i) Injury to any active participant in assaults or
combats which, although they may occur in the
workplace, are the result of nonemployment-related
hostility or animus of one, both, or all of the
combatants and which assault or combat amounts to a
deviation from customary duties; furthermore, except
for innocent victims, injuries caused by horseplay
shall not be considered to be compensable injuries[.]
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To the extent that one might somewhat characterize the

incident between Mr. Reynolds and Mr. King as either an

assault or a combat (since Mr. King grabbed Mr. Reynolds and

the two remained locked together until Mr. King fell on Mr.

Reynolds), this examiner notes that there was no evidence

presented by any witness or document at the hearing

indicating that the incident was caused by any type of

hostility or animus by either party.  To the contrary, by

his own account, Mr. King explained that everyone was

laughing and joking, and Mr. King had no explanation for why

Mr. King engaged Mr. Reynolds in what Mr. King characterized

as a something like a wrestling match before Mr. King fell

on Mr. Reynolds. (T. 47-49, 51) This examiner concludes

instead that Mr. King’s action in grabbing Mr. Reynolds in a

bear hug on the mulch pile was not an act of malice, but

simply a spontaneous act of poor judgment, particularly

since Mr. King works in a municipal sanitation department

that understandably has essentially zero tolerance for

horseplay during the work day. (T. 66, 80)  

As an alternative to the possible assault or combat

argument in this case, I note that the Arkansas Workers’

Compensation Law does not define the term “horseplay.” 

However, in Morales v. Martinez, 88 Ark. App. 274, 198

S.W.3d 134 (2004), the Court noted that Webster’s Third New
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International Dictionary (1961) defines “horseplay” as

“rough or boisterous play.”

A pertinent history of the relevant workers’

compensation law related to horseplay was discussed by the

Arkansas Supreme Court in Southern Cotton Oil Division v.

Childress, 237 Ark. 909, 377 S.W.2d 167 (1964). In

Childress, the Court noted that the earliest cases usually

held that there could be no recovery by anyone involved in

“horseplay” at work, but that Justice Cardoza’s opinion in

Leonbruno v. Champlain, 229 N.Y. 470, 128 N.E. 711, 13

A.L.R. 522 (1920) is generally credited with changing modern

thinking to allow recovery to innocent victims of horseplay

but to still refuse recovery to the instigator of horseplay. 

Later still, in Childress and in Lofland Co. v. Simpkins,

247 Ark. 850, 448 S.W.2d 39 (1969), the Court upheld an

award of benefits under circumstances where the injured

employee instigated the horseplay that ultimately led in one

case to an accidental death of the instigator (Childress)

and in the other case to an intentional assault on the

instigator (Simpkins).  As the statute quoted above

indicates, Act 796 of 1993 changed prior law from cases such

as Childress and Simpkins to now indicate again that only an

innocent victim of horseplay at work is entitled to recover

workers’ compensation benefits.
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In the present case, I find that the preponderance of

the credible evidence in the record establishes that Mr.

Reynolds’ hip injury was caused by horseplay instigated by

Mr. King and that Mr. Reynolds was throughout the incident

an innocent victim of Mr. King’s horseplay.  

In this regard, Mr. King’s own testimony indicates that

Mr. King put Mr. Reynolds in a bear hug without any advance

warning to Mr. Reynolds and without any provocation or

encouragement whatsoever from Mr. Reynolds. (T. 48, 49, 53,

56, 63) Again, this entire incident appears to this examiner

to have arisen solely as a result of a momentary and one-

time lapse of good judgment on the part of Mr. King when he

inexplicably and without warning placed Mr. Reynolds in a

bear hug while working for an employer with a zero tolerance

for engaging in horseplay. (T. 66, 80)  

In concluding that Mr. Reynolds was an innocent victim

of horseplay instigated by Mr. King, I have considered Mr.

Williams’ testimony that, after Mr. King grabbed Mr.

Reynolds, Mr. Reynolds grabbed Mr. King back and the two

locked up. (T. 78) 

I have also considered Mr. King’s testimony that Mr.

Reynolds was laughing during the incident. (T. 62) From Mr.

King’s testimony about laughing, I infer that Mr. Reynolds

figured out shortly after Mr. King grabbed him that Mr. King
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was not acting out of malice or with intent to harm Mr.

Reynolds.  I also recognize Mr. Leonard’s testimony that the

two ways that Mr. Reynolds could have stayed out of trouble

for horseplay after he was grabbed by Mr. King would have

been for Mr. Reynolds to have either (1) backed off or (2)

not have grabbed Mr. King back and not have engaged in

horseplay. (T. 86)

The problem on this record with Mr. Leonard’s

indication that Mr. Reynolds might have “backed off” to stay

out of trouble, is that the evidence in the record does not

establish that Mr. King either released Mr. Reynolds, or

offered to release Mr. Reynolds, at any point during the

short time between when Mr. King first grabbed Mr. Reynolds

and when Mr. King fell onto Mr. Reynolds and broke his hip. 

Absent evidence of an opportunity to back away, this

examiner sees no reasonable grounds for concluding that Mr.

Reynolds lost his status as an innocent victim for having

failed to back away. 

To the extent that Mr. Leonard has concluded that Mr.

Reynolds erred when he grabbed Mr. King back after Mr. King

had placed a bear hug on Mr. Reynolds, this examiner

concludes that Mr. King essentially placed Mr. Reynolds into

a “flight or fight” situation when Mr. King grabbed Mr.

Reynolds in a bear hug without warning and held on.  As
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discussed above, the evidence in the record simply does not

persuade this examiner that flight was an effective option

for Mr. Reynolds.  Under these circumstances, I find that

attempting to turn and grab the coworker holding Mr.

Reynolds in a bear hug was a reasonable course of action,

and arguably the most reasonable course of action available

to Mr. Reynolds, in a bad situation that clearly was not of

Mr. Reynolds’ own making.  Again, absent any credible

indication that Mr. King either released Mr. Reynolds prior

to falling on him, or at least offered to release Mr.

Reynolds prior to falling on him, I find that Mr. Reynolds

remained an innocent victim up to and including the point in

time when Mr. King fell on Mr. Reynolds injuring Mr.

Reynolds’ hip. 

Finally, I have considered the possible inferences to

be drawn from Mr. King’s testimony that he grabbed Mr.

Reynolds something like in a wrestling match. (T. 51)

However, Mr. King clarified during the hearing that Mr.

Reynolds was not trying to engage Mr. King in a wrestling

match, and Mr. Reynolds was not wrestling back during the

incident. (T. 54, 61) Again, Mr. King’s testimony about his

own wrestling, but Mr. Reynolds not wrestling back, appears

to further support a conclusion that, under the
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circumstances, Mr. Reynolds remained an innocent victim for

the duration of the event.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The employee/employer relationship existed at all
relevant times, including March 5, 2012.

2. This claim has been controverted in its entirety.

3. The claimant’s average weekly wage of $421.00
would entitle him to compensation rates of
$281/$211 for temporary total disability and
permanent partial disability, respectively.

4. The claimant’s hip injury sustained at work on
March 5, 2012, is not rendered non-compensable by
any of the provisions of Arkansas Code Annotated
section 11-9-102(4)(B)(i).

AWARD

The respondents are directed to pay benefits in

accordance with the findings set forth herein.  All accrued

sums shall be paid in a lump sum without discount and this

award shall earn interest at the legal rate until paid,

pursuant to Ark. Code Ann. § 11-9-809, and Couch v. First

State Bank of Newport, 49 Ark. App. 102, 898 S.W.2d 57

(1995), and Burlington Industries, et al v. Pickett, 64 Ark.

App 67, 983 S.W.2d 126 (1998); reversed on other grounds 336

Ark. 515, 988 S.W.2d 3 (1999).

The claimant’s attorney is entitled to a 25% attorney’s

fee on the indemnity benefits to which the claimant is

entitled as a result of the findings herein, one-half of

said fee to be paid by the claimant and one-half to be paid
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by the respondents in accordance with Ark. Code Ann. § 11-9-

715 and Death & Permanent Total Disability Trust Fund v.

Brewer, 76 Ark. App. 348, 65 S.W.3d 463 (2002). 

The respondents are directed to pay the court

reporter’s fees and expenses within thirty (30) days of

billing.  

IT IS SO ORDERED.

__________________________
MARK CHURCHWELL
Administrative Law Judge


