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STATEMENT OF THE CASE

A hearing was conducted April 13, 2012, to determine whether the claimant

sustained a compensable back injury arising out of and during the course of his

employment with the employer herein.  The two (2) claims have an unusual

procedural history.  By agreement of both parties, the claims were consolidated.

A prehearing conference was conducted on both claims on February 22,

2012, and a Prehearing Order was filed on said date.  At the hearing, the parties

announced that the stipulations, issues, as well as their respective contentions were

correctly set out in the Prehearing Order.  A copy of the Prehearing Order was

introduced, without objection, as “Commission’s Exhibit 1.”
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It was stipulated that the employee/employer relationship existed at all

relevant times, including May 31, 2011, (AWCC #G109726) and October 26, 2011,

(AWCC #G109443); that respondents had controverted the May 31, 2011, claim in

its entirety; that respondents accepted a right eye injury, as the result of an October

26, 2011, incident, while controverting compensability of an alleged back claim on

October 26, 2011.  The parties further stipulated that the claimant’s average weekly

wage on May 31, 2011, was sufficient to entitle him to compensation rates of

$229.00 per week for temporary total disability and $172.00 per week for permanent

partial disability; and that the claimant earned sufficient wages to entitle him to

compensation rates of $205.00 per week for temporary total disability and $154.00

per week for permanent partial disability at the time of the October 26, 2011, claim.

By agreement of the parties, the primary issue to be presented for

determination was whether the claimant sustained a compensable back injury on

either May 31, 2011, or October 26, 2011.  If answered affirmatively, claimant’s

entitlement to associated benefits for the back claim must be determined.

Respondents have also raised a notice defense to the May 31, 2011, claim,

maintaining that the claimant did not provide notice of any injury until November 22,

2011.

Claimant contended, in summary, that he sustained a compensable back

injury arising out of and during the course of his employment as the result of a

specific incident on May 31, 2011; that respondents should be held responsible for
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related medical treatment for the May 31, 2011, incident; that he continued working

for the employer until October 26, 2011, at which time he sustained an injury to both

his right eye, as well as his back as the result of another specific incident on

October 26, 2011; that respondents should be held responsible for all medical and

related treatment, as well as remain responsible for continued reasonably

necessary medical treatment; that he was entitled to temporary total disability

benefits beginning October 28, 2011, and continuing through the present; and that

a controverted attorney’s fee should attach to any benefits awarded.

The respondents contended that the claimant did not sustain a compensable

low back injury on May 31, 2011, or at any other time while working for the

respondent/employer.  As an affirmative defense, respondents asserted that it did

not receive notice of an alleged injury [related to the May 31, 2011, incident] until

November 22, 2011, and would not be liable for benefits prior to receipt of actual

notice in the event compensability was found.  Respondent contended that the

claimant’s medical bills [related to the May 31, 2011, claim] had been paid by

United HealthCare and that it would be entitled to a credit under Ark. Code Ann.

§11-9-411 in the event it was found liable for benefits related to the incident.

Further, concerning the October 26, 2011, incident, respondents maintained that

it accepted a right eye injury and paid all appropriate benefits related thereto while

contending that no low back injury was sustained on October 26, 2011.

The record in this claim is composed solely of the transcript of the April 13,
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2012, hearing containing volumes of medical, as well as non-medical exhibits.

From a review of the record as a whole, to include medical reports,

documents and other matters properly before the Commission, and having had an

opportunity to hear the testimony of the witnesses and to observe their demeanor,

the following findings of fact and conclusions of law are made in accordance with

Ark. Code Ann. §11-9-704:

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction over

these claims.

2. The stipulations agreed to by the parties are hereby accepted as fact.

3. The claimant has proven, by a preponderance of the credible evidence, that

on May 31, 2011, he sustained a back injury as the result of a specific

incident which arose out of and during the course of his employment and

which was confirmed by medical evidence supported by objective findings.

However, the claimant has failed to prove that he is entitled to workers’

compensation benefits related to the May 31, 2011, incident for a number of

reasons.  First, the claimant did not miss sufficient work as the result of the

injury to entitle him to indemnity benefits.  Further, the claimant failed to

provide proper notice of the May 31, 2011, incident until November 21, 2011.

Finally, the claimant’s medical expenses related to the May 31, 2011,

incident were paid under the claimant’s group health insurance plan and
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respondents would be entitled to a dollar-for-dollar offset for the medical

benefits previously paid pursuant to Ark. Code Ann. §11-9-411.

4. The claimant has proven, by a preponderance of the credible evidence, that

on October 26, 2011, he sustained injuries to both his right eye, as well as

his low back which arose out of and during the course of his employment

with the respondent herein which resulted from a specific incident

identifiable in time and place of occurrence on said date, entitling the

claimant to appropriate workers’ compensation benefits.

5. The October 26, 2011, work-related incident resulted in a new injury and/or

an aggravation of the claimant’s pre-existing back condition and was not a

recurrence of the otherwise compensable May 31, 2011, injury which had

fully resolved prior to October 26, 2011.

6. Respondents are responsible for all reasonably necessary medical and

related treatment following the claimant’s October 26, 2011, back injury, and

respondents remain responsible for continued reasonably necessary medical

treatment.

7. The claimant is entitled to temporary total disability benefits at the rate of

$205.00 per week beginning October 28, 2011, and continuing through an

undetermined date.

8. The claimant’s healing period had not ended as of the date of the within

hearing.
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DISCUSSION

This is a most unusual case.  It is undisputed that the claimant notified his

employer of a work-related incident and resulting injuries to both his right eye and

low back following a specific incident at work on October 26, 2011.  Admittedly, the

record reflects that the claimant first reported and filled out an incident report for the

eye injury on October 26, 2011, and then filled out an Employee’s Report of Injury

to include a back claim on October 27, 2011, related to the same incident.  Initially,

respondents exercised good faith in meeting its obligations under our workers’

compensation laws by providing the claimant with prompt reasonably necessary

medical treatment for both the eye claim as well as the back claim through on or

about November 15, 2011, at which time the company doctor, Dr. Michael Lack,

apparently first learned about the prior May 31, 2011, injury at which time Dr. Lack

changed his opinion concerning the work-relatedness of the back injury which he

concluded pre-existed the October 26, 2011, incident.  However, in my opinion, as

will be set out further below, a preponderance of the credible evidence reflects that

the claimant’s physical problems, need for treatment and disability were directly and

causally related to the October 26, 2011, incident which aggravated the claimant’s

pre-existing condition.  Whether or not the claimant sustained a prior work-related

injury on May 31, 2011, is not directly relevant to the immediate claim for benefits

because the claimant did not miss sufficient time from work to entitle him to

temporary total disability following the injury.  Further, all of the claimant’s medical
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treatment before October 26, 2011, was paid by the employee’s health insurance

coverage provided by the employer.  The claimant’s course of conduct and work

history performing a physically demanding job between June, 2011, and October

26, 2011, indicates that the claimant’s current back problems are the result of the

October 26 incident rather than any pre-existing condition or prior injury.  The

claimant’s description of the October 26, 2011, incident and injury, as well as the

claimant’s subsequent course of medical treatment is set out below:

A     October the 26th I was working on a two-yard dumpster and they sit kind of
lower to the ground, and I was kind of bent over grinding old grit and stuff outside
so my wheels will be clean, and I had on the safety goggles, and some of the stuff,
I guess, some of the stuff, I don’t know if it was dirt of that paint from the dumpster,
but it was like a burst of it someway got up under the glasses and had got in my
eye.  And when it got in my eye, I kind of jerked up and kind of stumbled back so
I’m onto the – and I fell against the dumpster, the four-yard dumpster that I had next
to it that I was getting ready to work on next.

Q     Okay.  And did you hurt yourself during that event?

A     Yes, sir.

Q     And what parts of your body did you hurt?

A     My eye had swollen up and then my back – right then, I didn’t feel nothing
about my back right then at that moment, but once I got down, I sat down and got
still, my back had flared up.

Q     Okay.

A     And when I made it to Occupational Health, you know, he checked – he flushed
my eye out and he checked my back out, and he gave me some more muscle
relaxers and pain pills and sent me on back to work.

Q     Okay.  Now it looks like you actually went, like you said, to Dr. Lack on
October 26th, is that correct?
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A     Uh-huh.  Yes, sir.

Q     Okay.  He treated you for your right eye problem and your low back problem?

A     Yes, sir.

Q     And it appears from Page 1 of Exhibit A, Claimant’s Exhibit A, I believe, that
you said you were having – your eye is sore and swollen.

A     Uh-huh.  Yes, sir.

Q     Is that correct?

A     Yes, sir.

Q     And it says you were having pain in your back because when something got
in your eye, you jumped and twisted causing the pain in your back.  Is that what you
told him?

A     Yes, sir.

Q     All right.  And you were treated by Dr. Lack for a period of time for both of
those conditions, is that correct?

A     Yes, sir.

Q     And did Dr. Lack refer you to another doctor for your eye?

A     Yes, sir.  He referred me to an eye doctor, and I went there a couple of times,
and then they told me that workmen’s comp wasn’t –

MS. WOOD: Object, Your Honor, hearsay.

BY MR. WILLHITE:

Q     Let’s don’t refer to what the doctor said.

A     Okay.

Q     Were you referred to a doctor who treated your eye, someone other than Dr.
Lack?
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A     Yes, sir.

Q     Okay.  Now, Page 17 of Claimant’s Exhibit A indicates that Dr. Lack found a
muscle spasm in your back.  Do you remember going to him around November the
1st?  Were you seeing Dr. Lack around November the 1st of last year?

A     Yes, sir.

Q     Do you remember having muscle spasms in your back?

A     Yes, sir.

Q     Okay.  Had you ever had muscle spasms in your back before May 31st of
2011?

A     No, sir.

Q     Did you have any muscle spasms that you were aware of between May 31st

and October 26th of 2011?

A     No, sir.

Q     Okay.  From your perspective before October 26, had your back fully resolved?

A     It felt – yeah, yes, sir.

Q     Okay.  Now, it looks like, Page 32 of Claimant’s Exhibit A, Dr. Lack sent you
for a CT scan, is that correct?

A     Yes, sir.

Q     Okay.  And you had that scan at St. Bernards, is that correct?

A     Yes, sir.

Q     And at that point were you feeling worse –

A     Yes, sir.

Q     – or better than you had?
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A     I was worse.

Q     Okay.  And it looks like approximately November 15th Dr. Lack released you?

A     Yes, sir.

Q     Okay.  And have you seen any doctors since seeing Dr. Lack?

A     Yes, sir, I’ve been to the emergency room several times and they told me about
AR Care.

MS. WOOD: Objection, Your Honor, hearsay.

JUDGE GREENBAUM: Sustained.

THE CLAIMANT: Well, I went to the emergency room a couple of times
and then I started going to this clinic, AR Care.

BY MR. WILLHITE:

Q     Okay.  So you have gotten additional care since Dr. Lack released you?

A     Yes, sir.

Q     Okay.  Have you – it indicates that Dr. Lack was requesting approval for
physical therapy on November the 7th.  Were you able to get any physical therapy
after November 7th?

A     I went to one physical therapy session, and then I went back and he told me
I wasn’t insured anymore.

Q     Okay.  You went to one session?

A     Yes, sir.

Q     Okay.  Have you been able to work from your perspective since October 26th

of 2011?

A     No, sir.

Q     All right.  Now, Alex, have you had any lower back injuries before May 31st of
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2011?

A     No, sir, no.

Q     Was your back ever treated by a chiropractor before May 31st, 2011?

A     No, sir.

Q     Did you have any accident, such as car accident, slip and fall, anything
between May 31st and October 26th, 2011?

A     No, sir.

Q     Did you have any incidents other than these two you’ve told us about today?

A     That’s all.  That’s the only two incidents.

Q     Okay.  Are you still experiencing symptoms in your lower back?

A     Yes, sir.

Q     Have they gotten any better since October 26th? 

A     No, sir, feel worser.

Q     Okay.  What is your average day like?  Say before yesterday, what was your
average day consisting of?

A     Just taking the meds and taking it easy around the house.  I’d probably try to
make it to the mailbox when the mailman run and back in, you know, get a little
exercise or something like that.  But other than that, just lounging.

Q     Okay.  And you said taking meds.  What is – who has prescribed them or what
kind of meds are you taking?

A     The doctor at AR Care prescribed them.  It’s something like Flexeril and some
hydrocodone.

Q     Okay.  And how are you paying for medication?

A     Well, I got the workmen’s comp card.  I got a card where they allowed me to
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get my meds on the workmen’s comp card.

Q     Okay.  So they are paying for some medications?

A     Yes, sir.  (Tr.23-28)

As previously noted, the claimant filed two (2) separate Employee’s Report

of Injury, the first on October 26, 2011, related to the acknowledged right eye injury

which was initially the most critical and a second the following day when he

reported his back injury to the employer.  The supervisor’s accident investigation

form, filled out by Todd S. Meyer, the Company Administrator, outlining the events

that lead up to the injury contains an accurate history with the exception of one

significant factual mis-statement.  The description is set out below:

Alex Rankin hurt his right eyeball and/or the soft tissue around
his right eye while grinding a metal container.  Mr. Rankin reports
that he evidently injured his lower back while jerking back at the
moment of his eye injury.  Mr. Rankin was sent to the doctor for
his eye/face injury on Oct. 26 and returned to duty.  On Oct. 27,
during a follow-up exam, Mr. Rankin reported his back injury to
Dr. Lack of Occupational Health Partners.  Mr. Rankin was
prescribed Flexeril for his back problem and returned to work on
“light duty.”  This morning, October 28, Mr. Rankin called the
NEA-W office complaining of further eye and back pain, and he
informed us that he had visited the emergency room last night
about these problems.  Robert Dinsmore told Mr. Rankin to
report back to Occupational Health Partners for further
examinations and, if appropriate, treatments.  For more
information about Mr. Rankin’s initial injury and physician’s
report, see the Employee’s Report of Injury Form, Supervisor’s
Accident Investigation Form, and attached supporting
documents from October 26, 2011.  (Resp. B, p.29) (Emphasis
supplied)
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I feel compelled to point out that at his initial office visit to the company

doctor on October 26, 2011, the claimant reported both an eye injury, as well as a

back injury, consistent with the claimant’s description of injury previously described.

Dr. Lack released the claimant to return to work on October 27, 2011, with the only

restriction  being  no  work  requiring  depth  perception  or  peripheral  vision.   (Cl.

Ex. A, pp.1-3)

The claimant returned to Dr. Lack on October 27, 2011, complaining that the

pain in his low back was radiating to the left side.  Dr. Lack observed that the

claimant had tight left paravertebral muscles without spasm and diagnosed a

lumbosacral strain related to the October 26 incident.  Dr. Lack prescribed Flexeril

and released the claimant to return to work with significant restrictions.  A return

appointment was made for November 3, 2011.  After seeing Dr. Lack during the

morning of October 27, 2011, the claimant’s condition apparently grew worse

because the claimant went to the emergency room at St. Bernards Hospital that

same evening.  The claimant was advised to see an ophthalmologist for his eye and

a neurosurgeon for his back.  The claimant was released by the emergency room

to return to work in three (3) days while noting that if the claimant was unable to

return to work in three (3) days, to follow-up with his family physician because the

emergency room physician could not authorize additional days.  The claimant

returned to Dr. Lack on November 1, 2011.  The claimant stated that he felt like

there was something in his eye.  In addition, the claimant reported that his back
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pain was worse and that he was experiencing pain on both sides rather than just the

left.  Dr. Lack referred the claimant to an ophthalmologist.  In addition, Dr. Lack

observed muscle spasms in the back.  Dr. Lack prescribed Flexeril for muscle

spasm and Lortab for pain.  Because x-rays were normal, Dr. Lack referred the

claimant for physical therapy.  Apparently, the claimant was also seen at the Vision

Care Center on November 1, 2011, and diagnosed with healed abrasions to the eye

and upper lid and permitted to return to work without restrictions.  (Cl. Ex. A, pp.4-

22)

The claimant returned to Dr. Lack on November 2, 2011, for follow-up.

Because of increased muscle spasms, the claimant was taken off work.  The

claimant returned to Dr. Lack on November 7, 2011, and was advised to remain off

work.  Dr. Lack requested approval from Chad Armstrong, the claims adjustor, for

the claimant to receive physical therapy, as well as an MRI of the lumbar spine,

both of which were approved on November 11, 2011.  (Cl. Ex. A, p.29)

It appears that respondents accepted and paid for all medical treatment

including diagnostic studies until the exact nature of the claimant’s injury was

diagnosed.  Once it was determined that the claimant had a herniated disc which

required further evaluation by a neurosurgeon, respondents terminated all medical

treatment, in part, because it was discovered that the claimant had undergone a

previous MRI on June 29, 2011, related to the alleged injury of May 31, 2011.

Despite comparative diagnostic studies which reflect a broad-based herniation
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which was probably more pronounced than the study on June 29, 2011, the

respondent/carrier relied on a statement by Dr. Lack which stated that there

appeared to be little change from the prior exam and concluding that it appeared

to be pre-existing and not related to the most recent “jerking” his back at work on

October 26, 2011.  (Cl. Ex. A, pp.32-38)

Any statement by Dr. Lack that the claimant’s injury was pre-existing rather

than related to the October 26, 2011, incident is merely a conclusion which is not

supported by the record as a whole.  First, as previously pointed out, the claimant

returned to work within a week after his May 31, 2011, injury.  The claimant worked

for almost five (5) full months performing extremely physically demanding work prior

to the October 26, 2011, incident which is undisputed.  Further, I feel compelled to

point out that in the event the claimant’s physical problems, need for treatment and

disability related to his back were pre-existing which is not conceded herein;

nevertheless, in my opinion, they would be related to a work-related injury on May

31, 2011.  Indeed, a preponderance of the credible evidence reflects that the

claimant sustained a back injury on May 31, 2011, which he failed and/or refused

to report on forms required by both the Commission and the claimant’s employer.

The reason for the claimant’s failure to fill out an Employee’s First Report of

Industrial Injury is unclear.  As set out further below, there is substantial

corroborating evidence that the claimant sustained a back injury on May 31, 2011.

Despite the fact that the claimant appeared at the within hearing in shackles and
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hand-cuffs because he had recently been arrested for non-payment of fines and for

not paying community service fees for two (2) bad checks which he maintained had

been written by his fourteen (14) year old daughter, I found the claimant to be a

credible witness.  The claimant’s testimony related to both claims is corroborated

by other witnesses and supported by the medical evidence.  The only conflicting

testimony offered was presented by the claimant’s immediate supervisor, Robert

Dinsmore, who maintained that the claimant did not report a work-related injury to

him on May 31, 2011.  I did not find Mr. Dinsmore to be a credible witness.  Mr.

Dinsmore stated that he did not recall meeting with the claimant on May 31, 2011,

at which time the claimant clocked out early to seek medical treatment.  Mr.

Dinsmore  specifically denied that the claimant ever reported a work-related injury

to him.  Based on my observations, I found Mr. Dinsmore’s testimony to be

extremely vague, evasive, and unresponsive.  While it was clear that the claimant

left work early on May 31, 2011, and was off work until obtaining a medical release

to return to work on or about June 6, 2011, which the employer required, Mr.

Dinsmore simply could not recall any conversations with the claimant who he

described as a good employee.  (Tr.45-52)

The claimant’s description of the May 31, 2011, incident, as well as his

reporting is set out below:

Q     Now, what happened on May 31st of 2011?

A     I was getting ready to put the bottom in on the dumpster, and I was moving the
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strips over closer to me so I could get ready to cut them.

Q     Hold on just for a second.  What is a strip?

A     Well, they like some six-inch – they kind of long, some six-inch metal strips.

Q     Is it a piece of steel?

A     Yeah.  And I had brought it over there.  I got it – I had it on a forklift, and I got
it close to me where I can get to cutting, and some kind of way one end slipped
down and for a second I tried to catch it, but I seen that it was kind of too heavy for
me, so I went on and let it drop.  And when it dropped, I bent down to pick it up and
my back, it went crazy then.  My back started hurting real bad, and I went up front
and had reported it.

Q     What size of a dumpster were you working with?

A     Well, it was a six yard.  They got two, four, six and eight yard.  It was like the
second big – six yard.

Q     About how much did it weigh?

A     I don’t know.

Q     Pretty heavy?

A     Yeah.

Q     Okay.  Was it too heavy for you to pick up by yourself?

A     Well, I don’t – I use the forklift to pick them up with.  Yeah, it’s too heavy for
anybody to be probably trying to pick up by yourself.

Q     Okay.  So what time of day did this happen where you felt the pain in your
back?

A     It was about 10:30, 11:00 o’clock.

Q      Okay.  Tell me specifically what you felt when you bent over that day?

A     When I bent over to pick it up, it was a sharp pain in my left side and it kind of
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went down my leg.

Q     When you say left side, tell him more specifically in your body where you’re
talking about.

A     Well, it was like in my lower, lower left back, and it kind of – it was like a sharp
pain that kind of shot down my leg some.

Q     Okay.  Now, what did you do after you felt that pain?

A     After I felt that pain, I came up front and I reported it to Mr. Robert.

Q     Mr. Robert, is that Robert Dinsmore?

A     Yes, sir.

Q     Okay.  Then what did you do?

A     And I was talking to Crystal on the way up to the shop and I had let her know
that I had hurt myself, and she said that she was on her way.

Q     Hold on just a second there.

A[sic]     You say you were talking to Crystal.  Were you on the telephone?

A     No, when I made it up to the office, I called her and I told her I just hurt myself,
and she was like she was on her way up there.

Q     Okay.  Did you have any transportation other than with Crystal at that time?

A     No, sir.

Q     All right.  So you talked to Crystal.  It was your understanding she was on her
way to get you?

A     Uh-huh.

Q     Is that a yes?

A     Yes, sir.
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Q     Okay.  Then what did you do?

A     Well, like I say, I reported it to Mr. Robert and he gave me – he said that it will
be – I can fill out – there will be a lot of paperwork.  I’ll fill out this paperwork and
it might take me a minute or I can go ahead on myself to the doctor.  I told him that
my ride was out there and I’m hurting bad, and I don’t think I got time to be filling out
any kind of paper.  So I went on to the emergency room.

Q     All right.  Now what specifically, when you say you reported it to Mr. Robert,
what specifically did you tell Mr. Robert?

A     I walked up to the window and told him I just hurt my back back there messing
with the strips with the steel.

Q     When you say strips, you are talking about a strip of steel?

A     Yeah, steel.  They about six inches wide and they about – they’re steel strips.

Q     Okay.  So you told him you had hurt yourself while working back in the back?

A     Yes, sir.

Q     All right.  And he responded to you with what you just mentioned?

A     Yeah, he responded with that there, and then he called Mr. Todd for Todd to
be a witness to hear what was going on, that I was going to go ahead on to the
emergency room right now and use my own insurance.  (Tr.14-17)

The claimant’s fiancée, Crystal Harris, was called as a corroborating witness.

Because the claimant has a vision problem, he is not permitted to drive.  Ms. Harris

takes the claimant to work and picks him up daily.  She stated that on May 31,

2011, she received a call from the claimant advising her that he had injured his

back and needed to go to the hospital.  She stated that she picked him up at

approximately noon and took him to the St. Bernards emergency room.

As previously noted, all of the claimant’s medical treatment following the May
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31, 2011, incident was paid by the claimant’s health insurance provider.  Although

the claimant received significant medical treatment and diagnostic testing, he did

not miss sufficient time from work to entitle him to disability benefits.  The claimant

continued working for the employer herein until October 26, 2011, at which time he

sustained either a new injury or an aggravation of a pre-existing condition.

However, the record reflects that at the time of his hospital admission on May 31,

2011, the claimant gave a history of injuring his low back while lifting at work.  (Cl.

Ex. B, pp.1-2)

COMPENSABILITY

For the claimant to establish a compensable injury as a result of a specific

incident which is identifiable by time and place of occurrence, the following

requirements of A. C. A. §11-9-102(4)(A)(i)(Repl. 2002), must be established:

1.    Proof by a preponderance of the evidence of an injury arising out of and in the
course of employment;

2.    proof by a preponderance of the evidence that the injury caused internal or
external physical harm to the body which required medical services or resulted in
disability or death;

3.    medical evidence supported by objective medical findings, as defined in A. C.
A. §11-9-102(16), establishing the injury; and,

4.    proof by a preponderance of the evidence that the injury was caused by a
specific incident and is identifiable by time and place of occurrence.

If the claimant fails to establish by a preponderance of the evidence any of the

requirements for establishing the compensability of the injury alleged, he fails to
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establish the compensability of the claim, and compensation must be denied.  Mikel

v. Engineered Specialty Plastics, 56 Ark. App. 126, 938 S.W.2d 876 (1997).

A claimant  is not required to establish the causal connection between a

work-related incident and an injury by either expert medical opinion or objective

medical evidence.  See, Wal-Mart Stores, Inc. v. Van Wagner, 337 Ark. 443, 990

S.W.2d 522 (1999).  In fact, the Arkansas Courts have long recognized that a

causal relationship may be established between an employment-related incident

and a subsequent physical injury based on evidence that the injury manifested itself

within a reasonable period of time following the incident so that the injury is logically

attributable to the incident, where there is no other explanation for the injury.  Hall

v. Pittman Construction Co., 234 Ark. 104, 357 S.W.2d 263 (1962).   However, if the

disability does not manifest itself until months after the accident, so that reasonable

men might disagree about the existence of a causal connection between the

accident and disability, the issue becomes a question of fact for the Commission’s

determination.  Kivett v. Redmond Co., 234 Ark. 855, 355 S.W.2d 172 (1962).  See

also, Wentz v. Servicemaster, 75 Ark. App. 296, 57 S.W.3d 753 (2001).

Although I find that the claimant as proven, by a preponderance of the

evidence, that he sustained a work-related back injury on May 31, 2011, the

claimant failed to give notice of the claim until November 22, 2011.  The claimant

offered no valid reason for failing to file a report concerning the May 31, 2011,

incident.  Again, the claimant elected to file his medical claim on the employer’s
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group health insurance.  He returned to work and continued working until October

26, 2011.  The claimant timely reported both an eye injury, as well as a back injury

following the October 26, 2011, event.   

Respondents  have  raised  a  notice  defense.   Ark.  Code  Ann. §11-9-701

is set out below:

(a)(1)     Unless an injury either renders the employee physically or mentally unable
to do so, or is made known to the employer immediately after it occurs, the
employee shall report the injury to the employer on a form prescribed or approved
by the Workers’ Compensation Commission and to a person or at a place specified
by the employer, and the employer shall not be responsible for disability, medical,
or other benefits prior to receipt of the employee’s report of injury.

(2)     All reporting procedures specified by the employer must be reasonable and
shall afford each employee reasonable notice of the reporting requirements.

(3)     The foregoing shall not apply when an employee requires emergency medical
treatment outside the employer’s normal business hours; however, in that event, the
employee shall cause a report of the injury to be made to the employer on the
employer’s next regular business day.

(b)(1)     Failure to give the notice shall not bar any claim:

(A)     If the employer had knowledge of the injury or death;

(B)     If the employee had no knowledge that the condition or disease arose out of
and in the course of the employment; or

(C)     If the Commission excuses the failure on grounds that for some satisfactory
reason the notice could not be given.

(2)     Objection to failure to give notice must be made at or before the first hearing
on the claim.

Based upon the notice defense set out above, as well as the provisions of

Ark. Code Ann. §11-9-411, I find that the claimant has failed to show that he is
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entitled to any benefits related to the May 31, 2011, accident.  Accordingly, the

primary dispute is whether, in addition to the claimant’s admitted eye injury, he

sustained a low back injury on October 26, 2011.

When the primary injury is shown to have arisen out of and in the course of

the employment, the employer is responsible for any natural consequence that

flows from that injury.  If, after the period of initial disability has subsided, the injury

flares up without an intervening cause and creates a second disability, it is a mere

recurrence, and the employer remains liable.  A recurrence is not a  new injury but

simply another period of incapacitation resulting from a previous injury.  Atkins

Nursing Home v. Gray, 54 Ark. App. 125, 923 S.W.2d 897 (1996).  An aggravation,

however, is a new injury resulting from an independent incident, Farmland Ins. Co.

v. Dubois, 54 Ark. App. 141, 923 S.W.2d 883 (1996) (citing Pinkston v. General Tire

& Rubber Co., 30 Ark. App. 46, 782 S.W.2d 375 (1990)).  The test is whether there

is a causal connection between the two episodes.  The determination of whether

the causal connection exists is a question of fact for the Commission to determine.

Jeter v. B.R. McGinty Mechanical, 62 Ark. App. 53, 968 S.W.2d 695 (1998).

Despite Dr. Lack’s conclusion that the claimant’s injury was pre-existing, this

is contrary to the preponderance of the credible evidence.  Clearly, the October 26,

2011, incident was either a new injury or aggravation of the claimant’s pre-existing

condition.

It is well-settled that claimant has the burden of proving the job-relatedness
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of any alleged injury, without the aid of any kind of presumption in his favor.

Pearson v. Faulkner Radio Service, 220 Ark. 368, 247 S.W.2d 964 (1952); Farmer

v. L.H. Knight Company, 220 Ark. 333, 248 S.W.2d 111 (1952).  The burden of

proof claimant must meet is preponderance of the evidence.  Voss v. Ward’s

Pulpwood Yard, 248 Ark. 465, 425 S.W.2d 629 (1970).  Under prior law, it was the

duty of the Commission to draw every legitimate inference in favor of the claimant

and to give claimant the benefit of the doubt in making factual determinations.

However, current law requires that evidence regarding whether or not claimant has

met the burden of proof be weighed impartially, without giving the benefit of the

doubt to either party.  Arkansas Code Annotated §11-9-704(c)(4); Wade v. Mr.

C.Cavenaugh’s, 298 Ark. 363, 768 S.W.2d 521 (1989); Fowler v. McHenry, 22 Ark.

App. 196, 737 S.W.2d 663 (1987).

After reviewing the evidence in this case impartially, without giving the

benefit of the doubt to either party, I find that the claimant has shown, by a

preponderance of the  evidence,  that  he sustained  either a  new injury or an

aggravation of his pre-existing condition as the result of the October 26, 2011,

event, entitling the claimant to appropriate workers’ compensation benefits.

AWARD

Respondent, FirstComp Insurance Company, is hereby directed and ordered

to pay all outstanding medical and related expenses following the claimant’s

October 26, 2011, injury and respondents remain responsible for continued
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reasonably necessary medical, including, but not limited to further examinations

and evaluations by a neurosurgeon.

Respondents shall further pay to the claimant temporary total disability

benefits at the rate of $205.00 per week beginning October 28, 2011, and

continuing through a date yet to be determined.

Additionally, respondents are directed and ordered to pay to the claimant’s

attorney, Mr. M. Scott Willhite, a controverted attorney’s fee on this entire Award

pursuant to and limited by Ark. Code Ann. §11-9-715.

All accrued benefits shall be paid in lump sum and without discount.

This Award shall bear interest at the legal rate until paid.

IT IS SO ORDERED.

                                                                     
DAVID GREENBAUM                                  
Chief Administrative Law Judge                   

                 


