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STATEMENT OF THE CASE

This claim comes on for consideration based upon an agreed record.  The

claim has a lengthy and complicated procedural history.  In addition, the claim has

been the subject of a prior hearing.  A summary of the prior proceedings is required

to fully address the immediate dispute.

A prehearing conference was conducted in this claim on May 24, 2011,

before another Administrative Law Judge.  Following the conference, a hearing was

scheduled on July 20, 2011 to determine whether the claimant was entitled to

additional medical treatment in the form of a trial spinal cord stimulator. Because

of the resignation of the former Law Judge, the hearing was conducted by this

Administrative Law Judge.  An Opinion and Order was filed on August 22, 2011.
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No appeal was taken by either party from the prior decision.  The following findings

of fact and conclusions of law were made in the prior Opinion:

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has

jurisdiction over this claim.

2. The stipulations agreed to by the parties are hereby

accepted as fact.

3. The claimant has proven by a preponderance of the

evidence that he is entitled to continued reasonably

necessary medical treatment required to stabilize and

maintain the claimant’s admitted injury.  The specific

nature of claimant’s medical treatment requires further

development of the medical evidence.  More particularly,

the recommendations made by pain specialist, Dr.

Mahmood Ahmad, is based upon an untruthful history

provided by the claimant to his authorized medical

providers, which may alter the medical opinion of the

medical providers.

4. Pursuant to Ark. Code Ann. §11-9-705, I find that it is

necessary to obtain a supplemental medical report from
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Dr. Ahmad to determine whether a trial spinal cord

stimulator remains reasonably necessary in view of the

claimant’s admitted use of illegal recreational drugs.  The

supplemental opinion of Dr. Ahmad will be controlling

regarding the limited issue presented for determination.

5. All additional issues are specifically reserved.  

The reason for requiring supplemental evidence was because it appeared

from the prior record that the claimant’s authorized treating physician, Dr.

Mahmood Ahmad, might have been unaware of a toxicology report showing the

use of illegal drugs, which might affect the recommendations of the treating

physician.  Before determining whether the additional treatment requested was

reasonably necessary, I felt a supplemental report from the treating physican was

required.  

In a report dated September 28, 2011, addressed to claimant’s attorney, Dr.

Ahmad stated:

With regard to Darryl Rankins, I am aware of the patient’s substance
abuse.  This is one of the reasons that the patient is not a candidate
for the chronic pain medications, because he will abuse the
medications.  With spinal cord stimulator in place, the patient will not
be required to prescribe controlled substances.  I hope this clarifies
the rationale for considering spinal cord stimulation for treatment of
his pain.

Based upon the foregoing report, claimant’s attorney requested that a final
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decision be issued, authorizing the treatment.  In response, respondents’ attorney

requested the opportunity to take the deposition of Dr. Ahmad before a final opinion

on the dispute was issued, more specifically, to determine whether the

recommended treatment was related to the admitted injury or to the claimant’s pre-

existing condition.  Another prehearing conference was conducted on October 26,

2011, and a Prehearing Order was filed on said date.  At the conference, the parties

agreed that the issue to be presented for determination was whether a spinal cord

stimulator, recommended by the claimant’s authorized treating physician, was

related to treatment for the August 20, 2009 admitted injury, or for claimant’s pre-

existing condition.  This issue varied somewhat from the issue presented at the

hearing conducted on July 20, 2011, as reflected by the contentions of the

respective parties at that time.  During the October 26, 2011 prehearing conference,

both parties agreed that the issue could be submitted on the record, and that

another hearing was not necessary.  The claimant relied upon the prior record,

together with the supplemental report from Dr. Mahmood Ahmad, dated September

28, 2011.  Respondents requested the opportunity to take the evidentiary

deposition of Dr. Ahmad and/or obtain a supplemental medical report, which would

be submitted within thirty (30) days.  Thereafter, the parties would submit

simultaneous legal briefs on or before December 15, 2011, addressing how the

medical evidence supported their conflicting contentions, at which time the claim

would be submitted on the record.  Both parties submitted letter briefs with



-5-

attachments, which have been blue-backed and made a part of the record herein.

The record of the prior hearing conducted on July 20, 2011, as well as the prior

Opinion filed August 22, 2011, are incorporated by reference to complete the

record. The record is composed of the following: the transcript of the July 20, 2011

hearing containing 49 pages of medical introduced by the claimant and 55 pages

of medical introduced by respondents, received as claimant’s exhibit “A” and

respondents’ exhibit “A,” respectively; letter briefs filed by both parties, subsequent

to the July 20, 2011 hearing, which were blue-backed and made a part of the initial

record; the Opinion of record filed August 22, 2011; and the immediate record

submitted for consideration, consisting of the Prehearing Order filed October 26,

2011, together with letter briefs submitted by both parties, which have been blue-

backed, as well as the evidentiary deposition of Dr. Mahmood Ahmad, taken

November 16, 2011 and retained in the Commission file in bound form.

From a review of the record as a whole, the following findings of fact and

conclusions of law are made in accordance with Ark. Code Ann. §11-9-704:

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction

over this claim.

2. On August 20, 2009, the claimant sustained a compensable back injury,

as a result of a specific work-related injury, arising out of and during the
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course of his employment with C B Masonry, Inc.   

3. Respondents have paid all appropriate indemnity benefits to date, as

well as all related medical treatment to date, with the exception of a

spinal cord stimulator trial, which it has specifically controverted.

4. The claimant has proven by a preponderance of the evidence that he

is entitled to a trial spinal cord stimulator, recommended by Dr.

Mahmood Ahmad.  The recommended treatment is reasonably

necessary and related to the admitted injury.

5. The issue presented for determination at the hearing conducted July 20,

2011 was not a adjudicated by the Opinion filed August 22, 2011,  and

is not barred by the doctrine of res judicata.

6. All additional issues, including, but not limited to additional medical

treatment beyond the spinal cord stimulator trial, are specifically

reserved.

DISCUSSION

The facts in this claim are basically undisputed.  The claimant, Darryl

Rankins, is 52 years old.  On August 20, 2009, he fell off a scaffold at work, landing

on his left knee, then right shoulder, and apparently sustaining multiple injuries

including his low back.  As reflected by the medical evidence introduced at the July

20, 2011 hearing, the claimant sustained a prior injury to his low back in 1993 and
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underwent surgery for a herniated disc at L5-S1 in July, 1993.  However, the record

reflects that the claimant worked for the employer herein for approximately five

years, performing physically demanding work prior to the immediate claim.  A

review of the claimant’s medical treatment, following the August 20, 2009 injury,

was summarized in the Opinion and Order filed August 22, 2011, and will not be

duplicated herein.  As previously noted, no appeal was taken by either party to the

prior decision.  In the decision I found, inter alia, that it was necessary to obtain a

supplemental medical report from Dr. Ahmad, to determine whether a trial spinal

cord stimulator remained reasonably necessary in view of the claimant’s admitted

use of illegal recreational drugs.  It was further found that the supplemental opinion

from Dr. Ahmad would be controlling, regarding the limited issue presented for

determination.  

I feel compelled to point out that the recommendations made by Dr. Ahmad

concerning the treatment he prescribed was never contradicted by other medical

evidence.  At the first prehearing conference before another Administrative Law

Judge, respondents stated they were in the process of obtaining a second opinion,

apparently to address the need for the requested treatment, however, no such

report was ever obtained.  At the July 20, 2011 hearing, oral arguments were made

concerning whether the requested treatment was reasonably necessary.

Respondents argued that it did not appear that Dr. Ahmad was aware of the

claimant’s positive drug tests, which caused this Administrative Law Judge to
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question whether the treating physician had benefit of all the relevant facts to make

a valid determination concerning his recommendations.  Further, respondents

pointed out that immediately prior to the hearing, the recommended procedure had

been submitted for pre-certification, but, again, the parties elected to proceed to a

formal hearing. (Tr. 43-47)

Following the August 22, 2011 Opinion and Order, claimant’s attorney sent

a letter to Dr. Ahmad, which is set out below:

Dear Dr. Ahmad:

As you probably know, we represent your patient, Mr. Darryl
Rankins, in connection with a workers’ compensation claim for injuries
sustained 8/20/09.

Enclosed is a copy of a toxicology report indicating that Mr.
Rankins had tested positive for cocaine metabolite March 30, 2011.

The Administrative Law Judge in our workers’ compensation
claim is reluctant to consider your opinion with regard to the provision
of a spinal cord stimulation trial until he is sure that you have been
made aware of Mr. Rankins’ positive cocaine metabolite test.  The
Administrative Law Judge wants to know whether these test results
would change your opinion as to whether or not Mr. Rankins should
be provided with the spinal cord stimulator trial.

It would be appreciate [sic] if you could provide us with a very
short report indicating whether or not you, having been made aware
of this test result, are still recommending the spinal cord stimulator
trial.  Thank you very much for your attention to this matter.  We look
forward to hearing from you regarding the above. 

Contrary to respondents assertion at the hearing that the doctor was

unaware of the drug use, in a September 28, 2011 response, Dr. Ahmad stated that
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he was aware of the claimant’s substance abuse.  In fact, he pointed out that one

of the reasons he recommended a spinal cord stimulator was specifically so that the

claimant would not require prescriptions of controlled substances that might be

abused.

Based upon Dr. Ahmad’s September 28, 2011 response, claimant’s attorney

requested an Opinion, approving the spinal cord stimulator trial recommended by

Dr. Ahmad.  In response, respondents’ attorney requested that the record be held

open in order to allow respondents to obtain the evidentiary deposition of Dr.

Ahmad.  A prehearing conference was then conducted on October 26, 2011, at

which time the parties agreed that the issue could be submitted on the record.  Dr.

Ahmad’s deposition was taken November 16, 2011.  Both parties submitted letter

briefs thereafter.  

The sole issue presented for determination was whether the claimant was

entitled to additional medical treatment in the form of a spinal cord stimulator trial.

A corollary issue is whether the recommended treatment is reasonably necessary,

as well as related to the August 20, 2009 admitted injury.  In addition, in its letter

brief, respondents raised an issue concerning whether the  issue presented was

barred by the doctrine of res judicata.  

ADJUDICATION

The Workers’ Compensation Act requires employers to provide such

medical services as may be reasonably necessary in connection with an
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employee’s injury.  A.C.A. §11-9-508; American Greeting Corp. v. Garey,

61 Ark. App. 18, 963 S.W.2d 613 (1998).  What constitutes reasonably

necessary medical treatment under A.C.A. §11-9-508 is a question of fact

for the Commission.  Gansky v. Hi-Tech Engineering, 325 Ark. 163, 924

S.W .2d 790 (1996); Geo Specialty Chem., Inc. v. Clingan, 69 Ark. App.

369, 13 S.W.3d 218 (2000).  Medical treatment which is required to

stabilize and maintain an injured worker’s status remains the responsibility

of the employer.  Artex Hydrophonics, Inc. v. Pippin, 8 Ark. App. 200, 649

S.W.2d 845 (1983).  An employee has the burden of proof, by a

preponderance of the evidence, that the medical treatment is reasonably

necessary.  Wal-Mart Stores, Inc., v. Brown, 82 Ark. App. 600, 120 S.W.3d

135 (2003).  A claimant may be entitled to ongoing medical treatment after

the healing period has ended, if the medical treatment is geared toward

management of the claimant’s injury.  Patchell v. Wal-Mart Stores, Inc., 86

Ark. App. 230, 184 S.W .3d 31 (2004).

The claimant has proven by a preponderance of the credible evidence

that the treatment recommended by Dr. Mahmood Ahmad is reasonably

necessary, as well as related to the claimant’s compensable injury of August 20,

2009.  Again, the claimant’s injury is undisputed.  Respondents have exercised

good faith in meeting its obligations under our workers’ compensation laws by
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providing claimant with prompt reasonably necessary medical treatment, as well

as payment of appropriate indemnity benefits, as reflected by the stipulations at

the original hearing.  In fact, it appears respondents accepted and paid a

permanent impairment rating assigned by Dr. Schlesinger on January 14, 2011. 

Thereafter, the company doctor, Dr. Alexander, referred the claimant to Dr.

Mahmood Ahmad, a pain management specialist with United Pain Care in Little

Rock, Arkansas, specifically, to manage the claimant’s chronic pain.  Dr. Ahmad

recommended that the claimant attempt a spinal cord stimulator trial.  Dr.

Ahmad’s recommendations were made to eliminate the need for medication

management, which might include long term use of Class 2 or 3 opioid therapy,

which carriers a high risk of physical dependence.  The recommendations of Dr.

Ahmad were not disputed by other competent medical providers.  However, in

closing arguments made at the July 20, 2011 hearing, respondents maintained

that Dr. Ahmad was unaware of the claimant’s use of recreational drugs. 

Accordingly, pursuant to A.C.A. §11-9-705, I found it was necessary to obtain a

supplemental medical report from Dr. Ahmad, because of the claimant’s admitted

use of illegal recreational drugs.  I further found that the supplemental opinion of

Dr. Ahmad would be controlling regarding the limited issue presented for

determination at the July 20, 2011 hearing.

As set out above in a report dated September 28, 2011, Dr. Ahmad

acknowledged that he was aware of the claimant’s substance abuse.  Dr. Ahmad
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further opined that one of the reasons he recommended a spinal cord stimulator

was to eliminate the need for prescribing chronic pain medication that might be

abused.  

Following the supplemental report by Dr. Ahmad, respondents elected to

take the evidentiary deposition of Dr. Ahmad.  Said deposition was taken

November 16, 2011, and is part of the record herein.  

In its brief, respondents appear to change focus on the request for a

spinal cord stimulator trial from being reasonably necessary to being causally

related to the August 20, 2009 admitted injury.  Respondents argue that based

upon the testimony of Dr. Ahmad, the claimant’s need for a spinal cord stimulator

pre-existed the admitted injury and was therefore not the responsibility of

respondents.  Respondents arguments are not persuasive.  Admittedly, the

claimant sustained a prior injury and surgery in 1993 and continued to

experience some symptoms as a result of his pre-existing condition. 

Nevertheless, the claimant returned to gainful employment.  In fact the claimant

performed physically demanding work prior to the immediate claim.  The record

reflects that the claimant was employed as a mason for the employer herein for

almost five years.  The claimant’s injury on August 20, 2009 aggravated a pre-

existing condition.  Respondents remain responsible for reasonably necessary

medical treatment for the claimant’s compensable injury. 

In its letter brief, respondents also argue that the immediate claim is
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barred by the doctrine of res judicata.  Respondents argue that the claimant

failed to meet his burden of proof at the original hearing, and that the

Commission does not have the authority to re-open this matter, because the

claimant failed to file a notice of appeal and pursue his appellate rights on the

issue presented at the July 20, 2011 hearing.  Respondents unique argument is

totally without merit.

Res judicata applies where there has been a final adjudication on the

merits, addressing any issues before the Commission.  Since no final

adjudication was made on the sole of issue presented for determination, there

was no substantive issue to appeal.  Clearly, this Commission has the authority

to require further development of the medical evidence.  The additional

development of the medical evidence directed by this Commission supported the

claimant’s request for additional medical treatment.

I feel compelled to point out that the findings reached herein, and that the

medical awarded, is only for a spinal cord stimulator trial.  The claimant is

specifically cautioned that approval for this trial form of treatment does not

authorize the claimant to proceed with the implantation of a more costly spinal

cord stimulator.  The purpose of the trial is to determine its efficiency in

eliminating the claimant’s dependency on narcotic pain medications.  Further

treatment of any nature or kind is by necessity, specifically reserved.

AWARD
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Respondent Union Standard Insurance Company is hereby directed and

ordered to pay for the spinal cord stimulator trial prescribed by Dr. Mahmood

Ahmad.  

Because this is a medical-only claim, no attorney’s fees are warranted

pursuant to A.C.A. §11-9-715.

IT IS SO ORDERED.

                                                                    
DAVID GREENBAUM                                 
Chief Administrative Law Judge                  


